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IN THE 
Supreme Court of Appeals f Virginia 
AT RICHMOND. 
Record 2151 
THE GUIDE PUBLISHING CO P ANY, INC., 
Plaintiff in Error, 
versus 
BRUNETT A FUTRELL, Defend nt in Error. 
PETITION FOR WRIT OF E. OR AND 
8UPER8EDEA8. 
To the Honorable Jud,qes of said Court: 
j\ . 
Your petitioner, the Guide Publishin, Company, Incor-
porated, respectfully represents that it is aggrieved by a 
final judgment of the Circuit Court of Eli abeth City County, 
entered by said court November 11, 1938 wherein the plain-
tiff, Brunetta Futrell, was awarded, agai st your petitioner, 
the sum of five hundred dollars ($500.0 ), the damages as-
sessed by the jury empanelled to try the case, with interest 
thereon to be computed at the rate of six er cent per annum, 
from the 11th day of November, 1938, unti paid, and her costs 
by her in this behalf expended. 
2• * A full transcript of the record a companies this pe-
tition and is herewith presented, incl ding bills of excep-
tions and a stenographic report of the p ·oceedings and t}le 
evidence submitted to the jury, which is also a part of this 
record. 
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Your petitioner has executed the bond required by law in 
the penalty of one thousand dollars ($1,000.00), with surety 
approved by the Clerk of the Circuit Court of Elizabeth City 
County. And notice that this petition will be presented has 
been accepted by counsel for Brunetta Futrell. 
STAlEM:ENT OF CASE. 
On or about the 14 day of September, 1938, Lenora White 
and Lillian E,urbush were arrested and locked in the same 
cell in the station house or jail in the City of Newport News, 
Virginia. A fight between the parties ensued in which Lenora 
·white was fatally stabbed, dying on the same day. The de-
ceased had a mother living in Virginia where she herself re-
sided a.t the time of her death. No qualification was had 
upon her estate within the time that the mother would have 
. been preferred by statute to qualify. After the expiration 
· of more than thirty days, H. Clay Midgett, a colored lawyer, 
brought to Virginia from North Carolina, Brunetta Futrell, 
·the plaintiff in the notice of motion for judgment now before 
this honorable court on a petition for a writ of error who, 
3* with the said H. Clay Midgett, *became personal repre-
sentative of the nstate of Lenora White. Brunetta 
Futrell was not related by blood or otherwise to the deceased, 
Lenora White, nor to any of her people in Virginia. The 
·said H. Clay Midgett, in order to claim a diversity of citizen-
Rhip and the right to sue the City of Newport News in the 
Federal Court, had the said Brunetfa Futrell, his co-personal 
representative, to qualify as a citizen of North Carolina. 
After the said qualification in which H. Clay Midgett, a 
citizen of Virginia, and Brunetta Futrell, a citizen of North 
Carolina, became co-administrators of the estate of the said 
Lenora White, Brunetta Futrell filed action in the United 
States District Court for the Eastern District of Virginia 
against the City of Newport News in the sum of ten thousand 
dollars ($10,000), claimed as damages for the alleged wrong-
ful death of the said Lenora White through the gross negli-
gence of the City of Newport News. In this action H. Clay 
Midg·ett refused to join as party plaintiff, thereby permitting 
Brunetta Futrell, a citizen of North Carolina, to be the sole 
party plaintiff, and set up the claim of diversity of citizen-
ship to enable this action to be brought against the City of 
Newport News in the F·ederal Court. However, the said H. 
Clay Midgett did consent to serve as sole counsel for Bru-
net.ta Futrell in her action against tlie City of Newport News. 
On the question of jurisdiction, the Federal Court denied 
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control of the matter and, of course, H. C Midgett and his co-
personal representative recovered damages. 
4 • ·The defendant company receive from its agent in 
Newport News the following item hich it published in 
good faith: 
"The C~ty of Newport ·News was na ed defendant in a 
suit filed in the United States District ourt here last week 
in which the sum of $10,000 is sought for the death of a pris-
oner in the Newport News jail. The ac ion was brought by 
Mrs. Brunetta Futrell, mother and admi istratrix of the es-
tate of Mrs. Lenora ·white who died o September 14 last, 
alleg·edly as the result of injuries susta ned while in a cell 
with Miss Lillian Furbush." (R., p. 15, ff. B. F. 1.) 
The statement published in the defend nt's newspaper, the 
Norfolk Journal and Guide, that the pla nti:ff, an unmarried 
woman, was "Mrs. Brunetta Futrell'', and the mother of 
the deceased, Lenora White, was made he basis of a claim 
for damages for the publication of ins lting words by the 
defendant, under Section 5781 of the Co e of 1919, which is 
as follows: 
· '' AU words which, from their usual co struction and com-
mon acceptation, are construed as insults and tend to violence 
and breach of the peace, shall be· action ble. No demurrer 
shall pre~lude a jury from passing there n. '' 
As soon as the attention of the defend nt was called to thl~ 
error in the publication complained of, it published a full 
and complete retraction and correction, etting. out that the 
said Brunetta Futrell was not a married woman and not the 
mother of the deceased, Lenora White. n each ~f two sub-
sequent issues thereafter it also publish d additional correc-
tons of the erroneous article complaine of. These correc-
tions as published by the defendant, ac rding to the testi-
mony of the said Brunetta Futrell given on the trial 
5• •of thiR action, wore complete and sat sfactory, but, there-
after, fo11owing a conf ere nee with the said H. Clay 
Midgett who was engaged as her attorn y, she then became 
convinced that she was insulted and file a notice of motion 
under the aforesaid statute in which she lso sought ten thou-
sand dollars ($1.0,000), having been de ·ea that amount in 
the Federal Court. 
Plaintiff's original notice of motion c ntained three sepa-
rate counts. the first two of which were ommon law counts 
on libel. The court sustained a demurre to the common law 
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counts because the words used were not actionable per se and 
the notice of motion alleged no special damages. The plaintiff 
was granted leave to file an amended notice of motion in which 
recovery was sought under the statute for insulting words 
only. 
When this action came on for trial on the amended notice, 
the Honorable John Weymouth, Judge of the Circuit Court 
of Elizabeth City County, was ill and a substitute judge, the 
Honorable James L. McLemore, Judge of the Circuit Court 
of ·Nansemond County, was designated to try the action. It 
was then that additional counsel, Francis T. Wheeler, Esquire, 
appAared for the plaintiff, having taken no part ·in the pro-
ceedings before the Honorable John Weymouth. Judgment 
for the plaintiff in the sum of five hundred dollars ($500.00) 
is the basis of this petition for a writ of error and super-
sedeas. . 
6• •1t might also be called to this honorable court's at-
tention that Brunetta Futrell, according to her own affi-
davit, is a pauper from .North Carolina, and was permitted 
to sue as such (R., pp. 5 and 36). 
FIRST ASSIGNMEN.T OF ERROR. 
Defendant assigns as error the refusal of the designate 
judge to continue or postpone the hearing of the trial of the 
issue in as much as Judge Weymouth had made a ruling in 
sustaining the demurrer to two counts of the original notice 
of motion which in effect would have decided the case in de-
fendant's favor. No citation of authority is necessary to 
~ustain the settled rule of law in Virginia that a motion for 
a continua.nee is addressed to the sound judicial discretion 
of the court. That ruling is conceded; but, where one judge 
temporarily ill, has made a ruling which went to the heart 
of the action, he should be allowed to continue in the case to 
final judgment. In this case, the Honorable John Weymouth, 
in Emstaiuing the· demurrer, used the following language (R., 
p. 28): 
" * * • If words are insulting per se, in themselves, they 
carry that meaning to everybody who reads them. If a word 
is insulting in itself, then everybody who s·ees that word must 
see the insult in it. Words must carry the meaning given. 
=Ii- ~ • And there is no doubt in mv mind that where the words 
are insulting or actionable per se, then they carry that mean-
ing to eYeryone, otherwise everybody in the world but one 
person could see no harm in them; then if one person saw 
harm, then they would be actionable per se. 
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'' I sustain the demurrer by counsel.'' 
The contention which defendant now m kes before this hon-
orable court had been favorably r ed upon by Judge 
7i(f Weymouth, who, had he *been per itted to preside at· 
the final hearing, would have ruled as defendant now con-
tends, that the words complained of w re not insulting in 
themselves and could not be enlarged by innuendos, thereby 
failing in proof necessary to. ~ustain the erdict found by the 
jury (R., p. 46). 
·SECOND ASSIGNMENT OF ERROR. 
The defendant assigns as error the ac ion of the court in 
permitting H. Clay Midgett, who was c ief counsel for the 
plaintiff and who examined witnesses a d argued the case 
before the jury, to testify over def endan 's objection, in his 
c1ient 's behalf on matters material to th plaintiff's r~ght to 
recover. 
The record discloses that Midgett's r lation to Brunetta 
.Futrell was so close and intimate as to d minate her actions. 
He had induced her to come from North arolina to Virginia 
to aid and assist him, according to plain i:ff's own testimony 
in this case, '' to get it ( some money) f o Lawyer Midge.tt'' 
(R., p. 68). 
:Midgett pref erred Brunetta Futrell to t. e deceased woman's 
own mother, a total stranger to the plai tiff, as a co-admin-
i strator of the estate, for the reason th t he could thereby 
claim, as he thought, diversity of citize ship and bring ac-
tion for damages for wrongful death against the City of 
8* Newport News in a Federal Court. bviously *Midgett 
was better acquainted with the Virg-i ia statute on insult-
ing words than was his client, Brunett Futrell. In these 
circumstances he should have refrained ither from testify-
ing il'!- her behalf or from arguing the cas before the jury. 
Ev1.dence for the defendant was to the effect that Midgett 
furnished its reporter the information f r the news article 
which Brunetta Futrell alleges insulted er. In arguing the 
case, Midgett was in effect asking the ju to believe his de-
nial of this claim of the defendant in pr .. ference to the wit-
nes~ for the defendant who testified as o that point. 
"While everv 1a1'7Ver must be irnided b. his own sense of 
propriety and ethics, yet every lawyer i the State of Vir-
ginia h, in honor bound to bow to the rul ng of this court as 
to his professional conduct. And this c urt has condemned 
emphatically the practice of some Jawye s in acting both as 
counsel and as witness. For in the case f Inman v. Inman, 
6. Supreme . Court of Appeals of" Virginia. 
164 S. E. 3~3, the court, speaking through Mr. Justice Holt, 
used the f ol~owing language : 
"We have had several cases before us comparatively re-
centlv in which one of counsel for a party to the cause has 
also appeared as a material witness for his client, in some in-
stances as the chief witness for his client. Generally speak-
ing, when counsel for a party to a cause finds that he is re-
quired as a material witness for his client, he should so ad-
vise his cliAnt and retire as counsP.l in the case. Perhaps 
there are cases in which an attorney may, with propriety, 
continue as counsel, though he has been called as a witness, 
bui they are rare. '' 
9* *Wherefore, it is respectfully submitted thafthe court 
erred in permitting the said H. Clay Midgett to testify to 
material matter in as much as he was active senior counsel 
in the case. lt should be added here that notwithstanding he 
was permitted to testify as a material witness for his client, . 
he nevertheless examined witnesses and argued the case be-
fore the jury. 
THIRD ASSIGNMENT OF ERROR. 
The defendant assigns as error the ruling of the court in 
permitting the plaintiff on direct examination to answer as 
she did the following question put to her by her counsel (R., 
p. 65): 
''Q. Did you feel that the publication of the article was 
insulting to you 1'' 
'' A. Yes, sir, it was insulting to me." 
It is submitted that the question elicited an answer which 
was the very gist of the issue before the jury and put in the 
mouth of the plaintiff words not only expressive of an opili-
ion, but stating the conclusion which was the primarv issue 
in this case for the jury to decide. " 
Wherefore, it is submitted that the trial court erred in per-
mitting the witness to answer the question above men-
10• tioned to the ''great hurt and injury of the defendant 
and thus entitles it, we respectfully submit, to a re-
view of its case before this honorablP. court. 
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FOURTH ASSIGNMENT 0 
It is submitted that the court erred in refusing· to set aside 
the verdict as contrary to the law an the evidence. The 
statute itself is plain-so plain indeed hat any attempt to 
enlarge its meaning is a departure fro the statute itself. 
'Ne repeat it here as proof of this conte tion. Says the stat-
ute ( Section 5781 Code of Virginia) : 
'' .All words which, from their usual c nstruction and com-
mon acceptation, are construed as insult and tend to violence 
and breach of the peace, shall be act.io able. No demurrer 
shall preclude a jury from passing the on.'' 
We come now to look at the words the selyes. Not a single 
one of them is insulting per ,'Je. Here is every word that 
wa~ used by the defendant and complai ed of by the plain-
tiff: 
6
'The City of Neport .News was name defendant in a suit 
filed in the United States District Cou t here last week in 
which the sum of $10,000 is sought for th death of a prisoner 
in the Newport News jail. The action as brought by Mrs. 
Brunetta Futrell, mother and administr trix of the estate of 
Mrs. Lenora White, who died on Septem er 14 last, allegedly 
as the result of injuries sustained whil in a cell with Miss 
Lillian FurbushH (R., p. 15, Plff. B. F. 1). 
11 • •Now without the innuendo, wl ·ch has no place in 
pleadings under the statute, any onstruction to make 
the words used insulting would be far-f tched and would be 
giviug to the words not "their usual c nstruction and com-
mon acceptation", but a tortured and natural interpreta-
tion.· Our court has frequently held th this statute should 
not be extended by the innuendo. 
The office of the innuendo is to desig ate, not enlarge the 
meaning of words, and where the words re unambiguous and 
actionable in themselves the innuendo is nnecessary and mav 
be rejected as surplusage. Irvine v. arrett, 119 Va. 587, 
89· S. E. 904. 
The innuendo cannot introduce new !tter nor extend the 
meaning of the words used or make tha certain which is in 
fact uncertain. Moss v. Ha1·wood, 102 "'\ a. 386, 46 S. E. 385. 
If the accusation is not made by the word spoken taken 
in connection with the colloquim and av rment, it cannot be 
supplied by the innuendo. It is a clear rule of law that the 
innuendo cannot introduce a broader eaning than that 
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which the words taken in connection with the averment and 
colloquim would naturally bear. Irvine v. Barrett, 119 Va 587, 
89 S. E. 904. 
The innuendo is not capable of proof. Hogan v. Wilmouth, 
16 Gratt. 80. They prove nothing, but are the conclusion of 
the pleader. 'Powell v. Young, 151 Va. 985, 144 S. E. 731. 
The innuendo is intended merely to explain such parts 
12* of the •defamatory words which are equivocal or obscure 
or need explanation. The innuendo can never enlarge the 
meaning of the words used. The innuendo is simply explana-
tory of matter which has been sufficiently expressed. (Burk's 
Pleading and Practice, Third Edition 265.) Taylor v. Grace, 
166 Va. 138. 
In the instant case the reference in the publication com-
plained of to the plaintiff as ''Mrs.'' is plain, unambiguous 
and unequivocal. It is certain and definite and requires no 
explanation. Its meaning cannot be enlarged by the innuendo. 
Words must be construed in the plain and proper sense in 
which the rest of the world would naturally understand them. 
Mo.9.c; v. Harwood, supra. 
In the instant case it is submitted t.hat the innuendo can-
not enlarge the meaning· of the word "Mrs.'' so as to give to 
it anv other than "its usual construction and common ac-
ceptation'', i. e., reference to a married woman; and the in-
nuendo colloquim and averment all alike are insufficient to 
add to, enlar~·e or chan~·e this meaning so as to make the 
application of the same to mother of a child, an insult. 
CONCLUSION. 
Finally, it is submitted that there is no evidence in the 
record of this ca~e to show that the words published by the 
defendant of whi~h the complainant complains, were ever by 
"their usual construction and common acceptation" 
13* eonstrued as insults or tending to "*violence and breach 
of the peace. 
This honorable court needs no citation of authorities on the 
common rule that statutes of a punitive nature should be 
strictlv construed, and that actions at law based thereon 
must be proved strictly in accordance with the requisites of 
such statutes. 
While no demurrer shall preclude a jury from passing on 
the issue of insulting words, the court must have the power to 
set a~ide a verdict by a jury where there is a total absence 
of evidence to establish the utterance or publication of insult-
i~g words ; for to sustain an action under this statute, the 
I 
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words themselves from '' their usual co struction and com-
mon acceptation'', must be construed a insults. 
Wherefore, your petitioner respectf ly submits to this 
honorable court that it should be awardA a writ of error and 
.S'Upe1-..,;;eikas to the judgment complaine of. 
THE GUIDE PUBLI HING COMP ANY, 
INCORPORATED 
Respectfully submittid, 
By THOMAS W. YOUNG . 
J. THOMAS NEWSO E, 
Attorne s for Petitioner. 
14* *MEMO: The defendant waives , ral argument on its 
petition which is submitted as its hr ef in this action. 
We, J. Thomas Newsome and W. R. Walker, Attorneys 
practicing· in the Supreme Court of Ap eals of Virginia, do 
certify that in our opinion it is proper ihat the decision in 
the above-entitled cause of Brunetta F trell v. The Guide 
Publishing Company, Incorporated, shoul be reviewed by the 
Supreme Court of Appeals of Virginia. 
J. THOMAS EWSO:M:E, and 
W. R. W .ALK R, 
Attorneys practicing i the Supreme Court 
of Appeals of Vi ginia. 
Reneived M.arch 101 1939. 
C. V SPRATLEY. 
ApriI 12, 1939. Writ of error and sup rsedeas awarded by 
the court. Bond $2,000. 
M. B. W. 
15* wvirginia: 
In the Circuit Court for Elizabet City County. 
Brunetta Futrell 
v. 
The Guide Publishing Company, Inc. 
To Brunetta Futrell: 
10 ~upreme ,Court of Appeals of Virginia. 
Please take notice that on March 10, 1939, at 10 o'clock a. 
m. that it will apply to the Honorable Supreme Court for a 
writ of error to review a judgment heretofore entered in 
your favor against the Guide Publishing Company, Incor-
porated or to one of the Justices of said Court. A copy of· 
this petition is hereto annexed. This petition will be pre-
sented to Justice C. Vernon Spratley at Hampton, Virginia, ' 
in chambers. 
• I 
Respectfully, 
THE GUIDE· PUBLISHING COMP ANY, 
INC. 
By J. THOS. NEWSOME. 
THOMAS W. YOUNG. 
Service accepted, March 4, 1939. 
BRUNETTA FUTRELL, 
By FRANCIS T. WHEELER, 
Her Atty .. 
RECORD 
VIRGINIA.: 
Pleas before the Circuit Court of Elizabeth City County, 
Virginia, January 9th, A. D. 1939. 
Be it remembered, that heretofore, to-wit: on the 3rd day 
of February, 1938, came Brunetta FutrelI, plaintiff, by H .. 
Clay Midgett, her attorney, and filed her notice of motion for 
judgment against The Guide Publishing Company, Incor-
porated, which notice of motion for Judgment is in words and 
figures as follows, to-wit: 
Virginia: 
In the Circuit Court for the County of Elizabeth City .. 
Brunetta Futrell, Plaintiff, 
v. 
The Guide Publishing Company, Inc., Defendant. 
NOTICE OF. MOTION FOR JUDGMENT. 
To the Defendant, The Guide Publishing Company,. Incor-· 
po rated: 
.. r 
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· Please take notice that, on Monday t e fourth (4th) day 
of April, 1938. at the hour of ten (10) o' lock in th~ forenoon 
of that day and as soon as I may therea ter be heard· before 
the court by counsel, at its courtroom i the courthouse of 
the aforesaid county, I shall moye the f oresaid Honorable 
Court to render and enter up judgmen against you in the 
sum of five thousand dollars ($5,000.00), due from you to me 
for this, to-wit: For that I, the said plaintiff Brunetta 
Futrell, am now a good, true, honest and irtuous woman and 
as such have always conducted myself; and until the com-
mitting of the grievance and grievan s hereinafter com-
plained of and mentioned, was always re l.lted to be a person 
of good fame and chastity, and have ne _er been guilty, nor, 
until the committing · of the said grieva ce and grievances, 
been suspected to have been guilty, of rnication, adultery 
or any unchastity or of being a mother ( never having been 
married). And whereas, befor the committing of 
page 2 r the said grievance and grievan es, a certain action 
was depending in the District ourt of the United 
States for the Eastern District of Virgin a, wherein I, as ad-
ministratrix of the estate of one Leono a White, deceased, 
was plaintiff, and the City of Newport Ne s, Virginia, was de-
fendant with another, yet you, your of:fic rs, ag·ents and serv-
ants, all and sing·ular, in the course of t eir employment as 
such, heretofore, to-wit: on the thirteent (13th) day of No-
vember, 1937, in the aforesaid county, o. r the State of Vir-
ginia, and in divers other states and plac s, well knowing the 
premises but contriving and maliciously intending to injure 
the said Brunetta Futrell in her good na e, fame and repute, 
to reflect shame and disgrace upon her, t hold her up as an 
object of scorn, ridicule and contempt,. nd to cause her to 
cease and desist from prosecuting her s id suit against the 
City of Newport News and another, tog ther with the same 
intent on a certain date, to-wit: on the leventh (11th) day 
of December, 1937, did falsely, wickedly d maliciously com-
pose ·and pnb1ish and cause and procure o be published in a 
certain newspaper then and there owne operated and con-
trolled by you and known as the Norfolk .Journal and Guide, 
of and concerning the said Brunetta. Fut ·ell, a certain false, 
scandalous, defamatory libel, containing ( mong other things) 
of and concerning· the said Brunetta Fut ell and of and con-
cerning her said action, as follows: 
'' Tl1e City of Newport News was na ed defendant in a 
suit filed in United States District Cour here last week in 
which the sum of $10,000 is sought for the death of a prisoner 
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in the Newport News city jail. The action was brought by 
Mrs. Brunetta Futrell, mother and administratrix of the es-
tate of Mrs. Lenora White, who died on September 14 last, 
alleg·edly as the result of injuries sustained while in a cell 
with Miss Lillian Furbush," (meaning that the said Bru-
netta li,utrell was the mother of an illegitimate child, a forni-
cator, and that said child died in prison); and, 
"A suit against the City of Newport News and 
page 3 ~ Lillian Furbush, accused slayer, filed early in Oc-
tober in the United States District Court here by 
Mrs. Brunetta Futrell (meaning this plaintiff) mother of the 
victim (meaning that plaintiff was the mother of said Lenora 
·white) and administratrix of her daughter "s estate (meaning 
that the plaintiff was the administratrix of plaintiff's daugh-
ter's estate, a fornicator and mother of an illegitimate child, 
and that plaintiff had begun such suit early in October). 
r By means of which grievances, the ~aid Brunetta Futrell 
· has been and is injured in her g·ood name, fame and credit 
and held up as an ob;jcct of scorn, ridicule, contempt, scandal, 
infamy and disgrace, to the damage ·of the said Brunetta 
lf,utrell, of five thousand dollars ($5,000.00) and therefore the 
aforesaid motion will be made at the time and place afore-
said. 
And afterwards, to-wit: at the times and places aforesaid, 
the defendant 'the Guide Publishing Company, Incorporated, 
a domestic corporation having its principal office in the City 
of Norfolk, Virginia, its officers, agents and servants then 
and there in the exercise of its business as such, all and singu-
lar, did falsely write and publish maliciously in a newspaper 
call the Norfolk tT ournal and Guide then and there owned, 
operated ancl controlled by the said defendant corporation, in 
the County of Elizabeth City, Virg-inia, and in divers other 
places and states, of and concerning· the said Brunetta Futrell, 
a female of chaste character, words derogatory of her char-
E1cte1· for virtue and chastity, a~d imputing· to her acts not 
virtuous and chaste, as follows, to-wit: 
'' The sum of $10,000 is sought for the death of a prisoner 
in the Newport N e,,·s city jail. The action was brought by 
Mrs. Brnnetta Futrell (meaning the plaintiff here), mother 
and administratrix of the estate of Mrs. Lenora White (mean-
ing· the plaintiff here was the mother of an illegitimate child 
and g;uilty of fornication) who died on September 14 last, al-
1
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legedly as the result of injuries sustaine in a cell ( meaning 
that an illegitimate child of this plaintiff died in jail in New-
port News). Notwithstanding the said d fendant had no just 
cause or excuse for making such unwarra I ted and false state-
ments. And again, '' The jail cell ( mea ing the city jail of 
Newport News) slaying of Mr . Lenora White in 
page 4 ~ Newport News last September 4 appeared headed 
for the Fourth Circuit Court o Appeals this week. 
A suit against the City of Newport Ne s and Lillian Fur-
bush, accused slayer, filed early· in Oct her in the United 
States District Court here by Mrs. Brun tta Futrell mother 
of the victim" ( meaning that this plain iff was the mother 
of Leonora White and brought a suit f r her death in Oc-
tober). To the damage of the said Bru etta F'utrell, in the 
sum of five thousand dollars ($5,000.00) 
And afterwards, to-wit: at the same ti sand places afore-
said, the Guide Publishing Company, I corporated. ( a do-
mestic corporation), its officers, agents and servants while 
acting in and about the scope of its busi ess as such, all and 
singular, knowingly, maliciously wrote and published and 
procured to be written and published i Virginia, in the 
Countv of Elizabeth City and in divers ot er states and coun-
ties, in a newspaper called the' Norfolk Journal and Guide 
then and there owned, operated and contrf,Iled by the said de-
f end ant corporation, the following word which from their 
usual construction and common acceptati n are constru·ed as 
insults and tend to violence and breach f the peace, of and 
concernin~: t.he Raid Brunetta FntreH an did then and there 
use gTossly insulting language to the sai Brunetta Futrell, 
.a female of good character and repntatio , as follows: 
·'The City of Newport News was na ed defendant in a 
suit filed in United States District Cour here last week in 
wl1ich the sum of $1,000 is sought for the death of a prisoner 
in the Newport News city jail. The act on was brought by 
2\fr:-;. Brunetta Futrell ( meaning this pl intiff), mother and. 
administratrix of the estate of Mrs. Len ra White (meaning 
that this plaintiff was the mother of Le ora White and the 
mother of an illegitimate child and a f rnicator) who died 
on September 14 last, allegedly as the re ult of injuries sus-
. tained while in a cell-." (meaning that n illegitimate child 
of said Brunetta Futrell died in jail on eptember 14) ; the 
said words having been written and pu lished without anv 
g-rounds of jnsti,fication therefor or for elieving them to be 
true, to the damage of the said Brunetta Futrell, in the sum 
14 Supreme Court of Appeals of Virginia. 
of five thousand dollars, and therefore this action by motion 
for judgment and notice thereof is brought. 
BRUNETTA FUTRELL, Plaintiff .. 
By H. CLAY MIDGETT, p. q. 
Upon the back of which is endorsed the following worw 
and figures, to-wit: 
Executed February 1st, 1938, by delivering a copy of the 
within to P. B. Young, President of the Guide Publishing 
Company, Inc., a Corporation, in the City of Norfolk, wherein 
he 1·esides and wherein the said Corporation is doing· business .. 
LEE F. LAWLER, 
Sgt. City of Norfolk, Va: .. 
page 5} By W. C ... J.\.RMINE, Deputy .. 
Notice of Motion returned to Clerk's Office executed, Feb-
ruary 3rd, 1938, by Sergeant of the City of Norfolk, Vh-ginia 
and filed. 
And at another day to-wit: 
.At a Circuit Court .of the County of Elizabeth City, at the 
Courthouse of said Court in said County on Monday, the 
seventh day of February, in the year of our Lord one thou·-
sand ninP. hundred and thirty-eight, and in 'the one hundred 
and sixty-second year of the Commonwealth. 
Ex Parte. 
Brunetta Futrell 
ORDER. 
ON MOTION of Brum~tta Futrell, by counsel, and it ap-
pearing by her affidavit filed that she claims a cause of action 
against the Guide Publishing Company, a domestic corpora-
tion, for libelous defamation and insulting words, but because 
of her poverty that she is unable to pay or secure to be paid 
the fees and costs for bringing, docketing and prosecuting 
her said action: IT IS HERE·BY ORDERED that the said 
B1·nnetta Futrell ~e and she is hereby ailowed to bring, docket 
The Guide Publishing po., Inc., v. B unetta Futrell. 1~ 
and prosecute her said action in this c urt, if any she has, 
without the prepayment of costs and fee , in all respects pur-
su~nt to and in conformity with sectio 3517 of the code of 
Virginia. 
And at another day to-wit: 
Circuit Court of the County of Eliza eth City on Wednes-
day the sixth day of April, in he year of our Lord 
page 6 } one thousand nine hundred a ~ thirty-eight. 
Brunetta E,utrell 
v. 
* * 
The Guide Publishing· Company, Inc. 
MOTION FOR .JUDGM NT. 
This day came t.he defendant, by cot sel, and with leave 
of the Court filed the grounds of its de ense in writing and 
with like leave of the Court filed its de urrer in writing. 
And the further hearing· of this cau e is continued until 
some later day in this term. 
Which said Grounds of Defense and emurrer of the De-
fendant filed by said order is as follows, to-wit: ' 
Virginia: 
In the Circuit Court for the County of Elizabeth City. 
Brunetta Futrell, Plaintiff 
v. 
The Guide Publishing· Company, Inc., efendant 
· GROUNDS OF DEFE 
The defendant. for a Defense to thi Action, pleads the 
general issue. 
And for a further defense, the defen ant says that: 
1. It has made and published three f 11 and complete re-
tractions of and apologies for stateme ts alleged to ha:ve 
been made by it as soon as its attenti n was called to the 
errors therein contained and before co mencement of this 
action, to-wit: in the issues of its pub · cation, the Journal 
&nd Guide, dated December 25, 1937, .J nuary 8, 1938, and 
:[ anuary 22, 1938. · 
iti Supreme Court of Appeals of Virginia. 
2. That its source of information for the state-
page 7 ~ ment published by it and of which the plaintiff com-
plains was a reliable one and usually accurate 
source of information on which the defendant might reason-
ably reply; that is to say, that the statements heretofore men-
tioned were assembled and submitted to it for publication by 
its regularly employed reporter for the City of Newport News 
and that this reporter wrote the article from information 
furnished him by the plaintiff's counsel whom he, this re-
porter, had evP.ry reason to believe was reliable and accurate. 
3. That the defendant used due diligence and care in gather-
ing and publishing the statements complained of and was not. 
guilty of any negligence or malice on its part. 
4. That the publication complainP.d of was made by the de-
fendant in ~·ood faith and in thP. belief that the facts therein 
stated were true and accurate and further that the defendant 
had no reason or intention to defame or insult the plaintiff 
thereby. 
. 5. That the plaintiff did call the defendant's attention to 
the errors complained of and did request that defendant pub-
lish a correction thereof, and that . pursuant thereto the de-
fendant did publish three separate retractions, corrections, 
and apoloj2.ies in its paper, the ,Journal and Guide, in its is-
sues dated December 25, 1937, January 8, 1938, and January 
22, 1938, an(! that these apologies and retractions, were made 
with reasonable promptness and fairness. 
Virginia: 
THE GUIDE PUBLISHING COM-
P ANY, INC., 
By THOMAS W. YOUNG, 
of Counsel. 
J. THOS. NEw.x;oME, p. d. 
In the Circuit Court for the County of Elizabeth City. 
page 8 ~ Brunetta Futrell, Plaintiff 
v. ' 
The Guide Pn blishing- Company~ Inc., Defendant 
DEMURRER. 
The defendant sav~ that the -first and second counts in the 
notice of motion of plaintiff arP. not sufficient in law for the 
rP.ason that the matter alleged to have been published is not 
libelous per se, and the plaintiff does not allege or set out any 
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• 
special dam.ages resulting from the said publication thereof. 
THE GUIDE PU,B lSIIING COM-
P ANY, INC., 
By THOMAS W. YO G, . 
Of Counsel. 
J. THOS. NEWSO E, p. d. 
And at another day to-wit: 
Circuit Court of the County of Elizabe City on Thursday 
the fourteenth day of April in the· year o our Lord one thou-
sand nine hundred and thirty-eight. 
Brunetta Futrell 
v. 
The Guide Publishing Company, Inc. , 
MOTION FOR ,JUDGM 
This day came the parties, by their attorneys,; and the 
Court having heard the arguments of co nsel upon demurrer 
to the first and second counts of the notic of motion for judg-
ment, doth sustain same. 
And thereupon, the plaintiff, by con sel, asked leave of 
the Court to file her amended notice of otion to amend the 
third Munt in the original notice of mo ion, which leave is 
granted and the said amended notice of otion for Judgment 
is accordingly filed. 
page 9 ~ Whereupon the defendant, b. counsel, moved the 
Court for a continuance of the t ial of this cause be-
cause it has not had suffichmt time in whi to file the grounds 
of its defense, pursuant to the Statute n such cases made 
and provided, which motion is sustained; 
And the further hearing of this ca.use i continued until the 
next term of tlrn Court. 
"Which said amended notice of motion f the plaintiff filed 
by the said order is as follows: 
Virginia: 
In the Circuit Court for tl1e County f Elizabeth City. 
Brunetta Futrell, Plaintiff, 
v. . 
The Guide Publishing Company, Incorp rated, Defendant. 
18 5upreme Court of Appeals of Virginia. 
AMENDED NOTICE OF MOTION. 
THE PLAl~I'TLFIF BRUNETTA FUTRELL, without 
waiver of her rig·hts under Section 6116 of the Code of Vir-
ginia, by way of amendment of her original Notice of Motion 
for .Judgment in this case, strikes out the first and second 
counts thereof, and amends the third count so as to read as 
follows: · 
To the Q-uide Publishing Company, Incorporated: 
PLEASE TAKE NOTICE THAT, on Monday the fourth 
(4th) day of April, 1938, at the hour of Ten (10) o'clock in the 
forenoon of that day and as soon as I may thereafter be heard 
before the Court, by counsel, at its courtroom in the court-
house of the aforesaid County, I shall move the aforesaid 
Honorable Court to render and enter up judgment against 
you in the sum of Five Thousand Dollars ($5,000.00), due 
from you to me for this to-wit: That the Guide Publishing 
Company, incorporated, a domestic corporation, in a certain 
newspaper, journal, periodical and publication 
page 10 ~ then and there owned, operated and controlled ex-
clusively by the said corporation, did at certain 
times and places, to-wit: on the Thirteenth (13th) day of 
November, 1937, and on the Eleventh (11th) day of Decem-
ber, 1937, in the County of Elizabeth City, Virginia, and in 
divers other places and States, falsely, wickedly and mali-
ciously compose, write, print and publish and cause and pro-
cure to be publislrnd certain words of and concerning the 
said Brunetta },utrell, a young woman of chaste character 
for virtue and truth who ha.s never married and which facts 
were generally known and verily believed by all who knew 
her, and which publication as aforesaid was based on certain 
judicial proceedings of record in an established court of rec-
ord, certain words which, from tl1eir usual construction and 
common acceptation, are and were construed as insults and 
tP.nd to violence and breach of the peace, as follows, to-wit: 
"The City of Newport News was named defendant in a 
suit filed in United States District Court here last week in 
which the sum of $10,000 is sought for the death of a prisoner 
in the Newport News city jail. 
The action as brought by Mrs. Brunett.a Futrell, ( meaning 
the plaintiff to this action) mother and administratrix of the 
estate of Mrs. Lenora White, who died on September 14, last, 
allegedly as the result of injuries sustained while in a cell with 
Miss Lillian Furbush, (meaning that this plaintiff was the 
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mother of an illegitimate child, a fornic tor, a liar and that 
her alleged child died as the result of in uries while in jail); 
and further, 
'' The jail cell slaying of Mrs. Lenor ,vhite in Newport 
News last September 14 appeared headeq for the Fourth Cir-
cuit United States Court of Appeals this! week. 
A suit against the City of Newport N~s and Lillian Fur-
bush, accused slayer, filed early in Oc ober in the United 
States District Court here by Mrs. 1Bru etta Futrell mother 
of the victim (meaning the plaintiff Bru etta Futrell though 
well known to be unmarried was the mo her of the victim, a 
fornicator. adulteress, and a liar) and a ministratrix of her 
daughter's estate." (meaning that this laintiff was admin-
istratrix of the estate of a daughter of h rs); 
The said words having been then and t ere published along 
with others without any groun s therefor or for be-
page 11 ~ lieving them to be true and to divers persons who 
well knew and verily believed er to be unmarried 
and to whom she held herself out as be g chaste, virtuous, 
truthful and unmarried, to her gTeat insul and damages in the 
sum of $5,000.00 which is hereby moved for. 
H. ,f!LAY MIDGETT, p. q. 
And at another day to-wit: 
A }.,UTRELL, 
Plaintiff. 
·Circuit Court of the County of Elizabe h City on Thursday 
the twenty-seventh day of October, in t e year of our Lord 
one thousand nine hundred and thirty-e"ght. 
Brunetta Futrell 
v. 
The Guide Publishing Company, Inc. 
MOTION FOR .TUDGM 
This clay came the parties, by their a.tto neys and thereupon 
came a jury to-wit: John G. Taylor, G. . Hicks, John Stan-
worth, Wm. E. Dewey, John McCulloh, larence Diggs and 
E. H. Gilbert who were sworn well and t uly to try the issue 
joined and the truth of and upon the pr mises to speak and 
having heard the evidence and argument of counsel, retired 
to their room to consult of a verdict an after sometime re-
20 Supreme ·Court of Appeals of Virginia. 
turned into Court having found the following verdict to-wit: 
"We, the Jury, find for the Plaintiff, and award her damages 
for the amount of $500." (Signed) Wm. E. Dewey, Fore-
man. 
page 12 ~ Whereupon the defendant, by counsel, moved 
the Court to set aside the verdict of the jury in 
this cause rendered because the same is contrary to the law 
and the evidence, the hearing of which motion is continued 
until some later day in this terw 
And on the same day, to-wit: on the 27th day of October, 
1938, and the trial of this case the following exhibits were 
filed which are in words and figures as follows, to-wit: 
Plff 
HCMl 
Release 11/3/ '~7 
Proceedings by notice of motion for judgment have been 
instituted against the .City of Newport News, and Lillian 
Furbush, in the United States District Court for the Eastern 
District of Virginia, at Norfolk, Virginia, for the recovery 
of damages to the amount of ten thousand dollars, claimed by 
the Administratrix of the Estate of Leonora ·white for the 
death of the latter by reason of injuries alleged to have been 
inflicted upon her, in the city lockup, on or about the four-
teenth day of September, 1937. This action is brought by 
Miss Brunetta. Futrell, a citizen of the State of North Caro-
lina, who asserts her right to sue in the Federal Courts be-
cause of diversity of citizenship, the parties defendant being 
citizens of the State of Vir.ginia, and upon that allegation 
formally presented to the United States District Court on 
the first day of November, 1937, on behalf of Miss Futrell, 
by her attorney, H. Clay Midgett, a local attorney and coun-
sellor at law, the Honorable Judge Luther B. Way, after due 
consideration, permitted the action to be begun in that court 
of the United States. Formal notfoe of the claim 
page 13 ~ had already been served on City Manager Biggins, 
on the twentieth day of October, it being a. manda-
tory requirement of law that such· notice be so served, setting· 
out the time, place ancl circumstances of the accident or 
death, within thirty clays after its occurrence, else any suit 
on account there! ore will be forever barred; but the actual 
papers beginning the proceeding and setting· <:mt all of the 
facts more particularly and stating the damages demanded 
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were handed to the City Sergeant, Paul . Hall or his deputy 
on the second day of November, 1937, t elve days after the 
first formal notice to the city. The notice of motion for judg-
ment is tentatively scheduled to be hea d in court on the 
twenty-second day of November, 1937, an demands $10,000.00 
damages among other things, in that th city of Newport 
News '' detained one Leonora White in i private prison or 
'lockup' then and there owned, operate and controlled by 
said city and it being then and there a lace other than the 
city jail provided for and established by aw, and of its said 
wrongful act, neglect or default all and stgular and its mal-
feasance in the premises and otherwise • * permitted the 
said Leonora White * • ~ to be detained a!: * there with an-
other and vicious prisoner • • ~ who wa * * • armed with 
a deadly weapon * • *, failing to make a roper search • • ,. 
or due and proper care in providing a 6ru rd, matron, separa-
tion or supervision * • """. as a result of which it is alleged 
that Leonora White was cut, stabbed, bea en and wounded so 
that she died afterwards, on or about Se tember 21st., 1937. 
Plff 
HOM 2 
I, Cora .T olmson, mother· o the late deceased 
page 14} Leonora White, do in behalf of her said estate and 
all of her estate, hereby rP.tain nd employ H. Clay 
Midgett of the city of Newport News, Vir inia, to give, issue 
and have served such notice or notices, a d to institute such 
suit, suits or action or either, and to retai such attorney and 
counsel and undertake such matters and things for the re-
covery of damages from any and all pers ns, or corporatiqns 
for the injury and suffering and death all and singular of the 
said Leonora White as my said Attorne H. Clay Midgett 
shall think fit, without liability for exp nses and costs on 
llis part. It is agreed that for his said s rvices in the above 
matters and t11ings, he shall be entitled o a reasonable fee 
or fees, which together with such costs nd expenses shall 
not exceed fifty per centum of any such recoV'ery, inclusive 
of such fees of other attorney, attorneys and counsel as he 
may secure to associate with him; and ~u h other powers are 
l1ereby given my said attorney as I mi_ ht exercise if per-
sonally present at the doing, inclusive of full power of sub-
stitution and revocation, and it is agreed that any such suit 
or action shall not be compromised witl ut my said attor-
ney's consent in writing, unless the or a proper court shall 
so decide, and this agreement shall so far s it legally may be, 
22 Supr·eme Court of Appeals of· Virginia .. 
· be construed as being coupled with an interest in said at-
torney. 
Witness my hand and seal this the . . . . day of October, 
1937. . 
The above agreement adopted and ratified November 1st, 
1937. 
CORA JOHNSON (Seal} 
CORA JOHNSON 
BRUNETTA FUTRELL (Seal) 
.............................. ~ . 
Witness 'to above shi:natures. 
page 15 }- Plff 
13 F I 
Alleg·edly defamatory article published in the December 
11, 1937, issue of the Journal and Guide 
FEDERAL JUDGE REFUSES TO ACT IN $10,000 DA.M-
AGE SUIT 
JAIL SLAYING 
HEADED FOR 
APPEALS COURT 
CASE DISMISED HERE 
FOR LACK OF 
JURISDICTION 
The jail cell slaying of Mrs. Lenora White in Newport 
News last September 14 appeared headed for the Fourth 
Circuit United States Court of Appeals this week. 
A suit against the City of Newport News and Lillian ;Thr-
bnsh, accused slayer, filed early in October in the United 
States District Court here by Mrs. Brunetta Futrell mother 
of the victim and administratrix of her daughter's estate, 
in which damages totalling $10,000 are asked, was dismissed 
Wednesday by J udg·e Luther B. Way for lack of jurisdic-
tion. 
H. Clay Midgette, attorney for the plaintiff, announced 
that-first papers have been filed taking an appeal to the United 
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States Fburth Circuit of Appeals. S. R. Buxton, White, rep-
resented the defense. 
Action of Mrs. Futrell in filing suit i}Federal !Court here 
followed closely upon the heels of a noti of motion for dam-
ages filed against the City of Newpor News City Council 
several days prior to the action. 
The case was carried to Federal Cour because of a diver-
. sity of citizenship, the administratrix c aiming residence in 
Northampton County, North Carolina. 
Th~ plaintiff's contention was that no tate statute, or rule 
of procedure can depend upon or impair, the juris-
page 16 ~ diction of a United States ourt; otherwise the 
state law would be thP. Supre e Law of the land, 
instead of the Constitution of the Unite States, and Acts of 
Congress. 
DIED SEPTEMBER 14 
Mrs. White died on September 14 last allegedly as the re-
sult of injuries sustained while in a jail cell with Miss Fur-
bush. The case attracted nationwide a ention. 
· Roy Peterson, white filling station o era tor in Newport 
News, announced that he would g·o befo e the grand jury to 
ask an investigation into certain phases of the operation of 
the police department of that city with regard to detention 
of prisoners. He cited the case of Mrs. hite, as one of the 
phases around which the probe would e ceutered. 
Peterson's move followed an unsucce sful attempt by T. 
Parker Host, vice Mayor of Newport N ws, to have the city 
council name a committee to look into co ditions in the Police 
department with a possible view to calli a grand investiga-
tion. 
Plff. 
BF 2 
Correction and Apology published int e December 25, 1937 
issue of the Journal a.nd Guide. 
CORRECTION. 
12-25 
It was erroneously reported, in two p evious news stories 
in the Journal and Guide, on the suit b ought by the estate 
of the late Mrs. Lenora White against e City of Newport 
News, that Miss Brunetta Futrell is them ther of Mrs. White. 
24 Supreme Court of Appeals of Virginia. 
Miss Futrell who was in Newport News last week to consult 
with Attorney H. Clay Midgett, representing the White es-
tate, that she is not the deceased 's mother, nor is 
page 17 ~ she a relative. The Journal and Guide carried the 
facts concerning Miss Futrell as given out in a 
re!P.ase by the attorney in the case. It gladly makes this cor~ 
rection and expresses its regrets for any embarrassment the 
story might have caused her personally. 
Plff. 
B.F 3 
Correction and Apology published in the January 8, 1938 
issue of the Journal and Guide. 
CORRECTION. 
1-8 
Miss Brunetta Futrell of Woodland, N. C., has informed the 
Journal and Guide that she is not the mother of Mrs. Lenora 
White, as reported in two previous news stories on the suit 
of the White estate against the City of Newport News for 
damages in connection with her death from a knife duel with 
Miss Lillian Furbush, in the Newport Lock-up last Septem-
ber. 
The Journal and Guide published the information as con-
tained in releases supplied by counsel for Miss Futrell and 
the White estate, and sincerely regrets any embarrassment 
it has caused her. 
Pl:fr. 
B. F 4-
Correction and Apology published on the F'ront Pag·e of 
the January 22, 1938, issue of the Journal and Guide. 
CORRECTION. 
page 18 ~ An article appearing in the December 11.th issue 
of the .T ourna l and Guide erroneously stated a 
suit against the City of Newport News in the Federal Dis-
trict Court. SP.eking· damages for the wrongful killing in jail 
of 1\'Iiss Leonora ·white, was filed '' by Mrs. Brunetta Futrell. 
mother of the victim and administrah-ix of her daughter 1s 
est.ate." 
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The J?laintiff in this action was not Mrs. Futrell, but 
Miss Futrell, who is or course unmarri d., and is not the 
mother of the decP.ased Miss White. 
The Journal and Guide article was pre ared from informa-
tion and data which it had every reaso to believe was ac-
curatP. and reliable. And it deeply regTe s the error and any 
embarrassment causP.d Miss Futrell by t • 
• T ust as soon as the inaccuracy had bee called to its atten-
tion, the Journal and Guide published corrections on two 
previous occasions. And in order that no e of Miss Futrell's 
friends and acquaintances be- further mi informed as to her 
status, the publishers are happy to make this additional cor-
rection, retraction and apology .. 
Plff 
BF 5 
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, 21 W 123 St 
N w York City 
N, v. 22, 1937 
M v Dear Sister, 
Hope you are well and getting along e, as to us we a.re 
.Just So So, and I have been s up Set about you 
page 19} and Worried, have you Seen th Journal and Guide 
and what is in there a bout v u. Brother and I 
Saw in the Journal and Guide that Bru~ tta Futrell was su-
ing the City of Newport News, Va. for he daughter that got 
kill in jail. Sisfa~r What is that all abou you. I know you 
don't have a daug·hter and have every b en married. I just 
can't understand it no way. Who in t e world could put 
such a thing like that in the paper about you Brother Said 
every time he run up with Some of the pe ple from home was 
asking· Mm about it. And I really do get ired of people ask-
in~ me. I told them that they knew Just s Well as I do, that 
you don't have no daughter they Said y I know she don't 
l1ave one But wha.t is all this about;· W ite me at once and 
foll me what it is all about. 
I Still Can't See why any body would publish Such a lie 
about a person unless they knew what they were talking 
about. write me at once and tel1 me what · it al1 about That 
must be Some body trying to frame up ome thing on you. 
Becaus~ I no it's not true and if I was .. ou I would go to 
'26 :Supreme Court of Appeals of Virginia. 
Newport News and See what it Is all about. Love to all 
Speak of me. . · 
Brother Sent Love. 
Truly yours Sister 
NOVELLA HARRELL. 
PUBLICATIONS: Nov. 13 Nov 22 Dec. 11, 1938 
Haynes~ Date of release. Date of Publication Why would 
. paper make such mistake. 
Retraction: Left handed. 
Publicity-Newsome editor of Star He likes publicity too. 
Capt. Berkeley-Colored Woman 
page 20 ~ Virginia : 
In the Circuit Court of Elizabeth City County. 
Brunetta Futrell, Plaintiff 
versus 
ThP. Guide Publishing Company, Incorporated, Defendant 
Proceedin~s held before .Judge John Weymouth, judge of 
the said court, on the 14th day of April, 1938. 
Present: H. Clay Midgett, attorney for the plaintiff; 
J. Thomas Newsome and Thomas W. Young,.attorneys for 
the defendant. 
MOTION. 
Mr. Newsome: Your Honor, in this action as upon a demur-
rer you will find that it is necessary for us to -state the no-
tice of motion contains three counts. ThP. first two counts 
are drawn accordin~ to the common law, with reference to 
thP. libel complained about. You will find there are several 
pages. (Mr. Newsome r~ads from said paper.) 
Now, it is elementary law. that is borne out by all the au-
thorities I have read, that when a count in an in-
page 21 ~ dictment requires an innuendo as a defense the 
words arP. not actionable per se. This plaintiff 
must allege and prove special damag-es. No word Ilere is 
actionable per se. WhP.n a person brings suit as' an adminis-
tratrix, as a natural presumption a man would ordinarily 
say that shP. is the mother of the child. There is nothing 
actionable about that, because, as Your Honor well knows, 
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the statute prefers a father or a mo_ther to any other person 
to administer au estate. So the words· are not actionable. 
If· 8: person has a bastard child. she wo~d be called "Mrs." 
and'the word would uot be actionable, u:qless you should 0011-
sider the word "Mrs." is actionable per se . 
. The suit was brought by this woman ~_n the United States 
District Court for the Eastern District _pf Virginia, at Nor-
folk, as administratrix of Lenora Whit~ deceased. Neither 
a newspaper man uor any othP.r mau f4miliar with the ad-
ministration of estates would think that jR1 woman who quali-
fied as administratrix of an P.state was atyoue other than the 
mother of the deceasP.d. Vv e do not "ti,sh to question the 
jurisdiction of this court. We found fr1·m an affidavit made 
by> this woman that she. i's a citizen o_f the S.tat~ or ~orth 
Carolina. Suit was brought in the Fede al Court at Norfolk, 
and this woman qualified as administra:tµ.·ix of the deceased, 
and we naturally l)l'eSUmP.d that she was the mother of the 
deceased. W~en the p}P.ader use~ innue,do it sho~s that he 
does not consider the words are m themselves actionable. 
. ThP. Court: Is it your understandin~ that the suit should 
have been brought elsRwhere than here t 
Mr. Newsome: Yes, sir. 
The Court: If she is a cit zen of North Caro-
page 22 } lina, I am just wondering how the whole thing was 
brought about. 
M!. N~wsomP.: W'_e are coming to th,·t phase of the pro-
ceedmgs, Your Honor. . 
The Court:· A non-resident cannot q11alify alone. 
Mr. Midgett: That case in. the Fede,al Court (interpos-
ing)-
Mr. Newsome: All right,· y_ou will havie a chance to reply. 
Please do not intP.rrupt me, becausP. I WJtnt it all to go into 
the record. You a re not before Judge Way, anyway. 
· He qualifies a8 ·being in the State of I Vir~;inia and this 
woman from ·North Cai·olina was broug t here to show di-
VP.rsity of citi1;enship, and the whole th ng is more or less 
a fraud. 
Mr. l\iiidgP.tt: It is not a crime. 
Mr. Newsome: I know that. Counse for the plaintiff 
qualified as administrator, and this woma as administratrix, 
of. the esta.t.e of the deceased, and of co rse there wa8 a di-
vnrsi ty of citizenship, or so it was alle. ed, and the matter-
was brought before .Tud~·e Luther Way i the United States 
District Oourt for the Eastern District of Virginia. but it 
was thrown out of his court, and now the[ come to this court 
alleging· slander or libel. If you g·o to th common law, then, 
unless the words are actionable per se, has to allege spe-
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cial damages, and not having· alleged it, he could not prove 
special damages. There was a case where a party says '' he is 
keeping a woman ~, * *.'' TherP. the court says 
pag·e 23 ~ (going ba.ck to the common law) when innuendo is 
used he does not ha.ve to allege special damages, 
because the words were actiortahle per se. But no person in 
the world' could correctly say that the words used in this ac-
tion ctl'e actionable per se, because of calling a woman who 
has qualified upon an estate ''Mrs.'' and by innuendo saying 
that she was the mother of the deceased. 
And I say, Your Honor, I have read the authorities from 
every State in the Union, and so far as I have seen they are 
to the effect that words not actionable per se, and ~hen~ it 
requires innuendo to show you that damage was done, special 
darnagP.s must be allegP.d and must be proved. Of course, this 
is as to the first connt. 
Now, as to the last count, which alleges "insulting words," 
of course, Your Honor is very familiar with it. As to the 
first two connts, we demur. A~ to the t'\1ird count, not a word 
there is actionabh~ per se. If Your Honor will look at the 
communication itself. and not the words in parentheses, yo.u 
will Ree that there is no charge of fornication there. The 
lady from North Carolina was ref erred to .in such dignified 
terms that I am astonished that she should -say there is any-
thing insulting· about them. If such terms constitute libel in 
themselves, I will have to watch my step as to what I say in 
my own newspaper. And it certainly is not an indication that 
a pP.rRon is guilty of a libel because he uses the word "Mrs,," 
a.nd thA nlaiutiff could not get that meaning from the words 
without using innuendo. So we demur to those two counts. 
. ]\fr. Midgett: Your Honor, please, the matter 
page 24 ~ before the court is to the effect that the defendant 
is guilty of libel and of using insulting words. 
The dP.fense claims that we must allege special damages and 
prov~ them. Of course, we will not undertake to do so, be-· 
cause no court holds that innuendo is not actionable. 
Mr. Newsome: I told the court that in this particular case, 
while innuendo was used, spP.cial damages would have to be' 
alle~;ed and proved~ because the words used were not action-
able pr,r se. 
Mr." ""Mid.e;ett: The law presumes ~hat an action may be 
brnught ,vl1fm the word~ as used and as understood are ac-
tionable, although they may carry a different meaning to 
people by whom the woman is known not to be married, a 
meaning different from that w11ich might be taken by those 
hP.re in Elizabeth rnty County. 
Mr. N cwsome: The matter is not libelous per se, and we 
I 
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ar~ deJ?lurring to the allegations. Spcci I dainages must be 
pleaded and proved. 
Mr. ]\fi~·ett: Admitting that she was a virtuous woman, 
and the defendant well knew it, and kne that she was that 
kind of a person, and that she .,was m:upa -ri~d, the demurrer 
is well ple'aded. but the ·an~gatfo'n 'is tlia . she was married. 
Now, they go ahead and falsely state th t she is a married 
woman, not in direct terms but by using 11he word ''Mrs.'' in 
front of her name, whereas she is a singl~ 1woman. She feels, 
as do we and as we haYe charged, that sf, has been harmed 
by the word "Mrs." having -bee-)n used in front of her name, 
and now they comP. into court and try to ide behind that. 
Now, we may divide the people into t o classes: ,First, 
those who know her and know her to be a young 
11age 25 } unmarried woman, and know slie was not married, 
and who know that shP. has b+,en holding herself 
out as not bein,g married. There are thP,se who may read 
that story and come to the conclusion that she had a daughter, 
wherP.as they later might learn that she it, reality is a single 
person. As to those persons who do not 'know her, it is im-
material, because they did not know anyth ng about the situa-
Hon-~ hut the libel to her is governed wit reference to those 
'}Jersons who have understood that she was not married. They 
bannot come into c6urt and inveigle it by saying a man had 
not seen her name, but gave her name as 'Mrs.'' 
It is claimed that she was given great ~onor by the word 
c •Mrs." hein~ bestowed upon her. The qiestion if;;, what do 
the persons who know her think about iU It is purely a ques-
tion for the jury to determine whether . r not a person of 
chaste character has beAn harmed; and if ne person learned 
of that, they cannot escape liability by putting the word 
''Mrs.'' in front of her name. Everythi g they said is al-
leg-ed and admitted hy the terms ; therefo1 e, the plaintiff will 
be able to prove that if she was unmarri d, and if such was 
well known to pP.ople and believed by such persons, they mu~t 
have befowed the story about the child. ·Many people who 
know that she is unmarried may not kno that she ·did not 
have a child. They would not know that t may, or may not, 
l1ave been a typographical error of prin . You can appre-
ciate that statPment. Can they hide bP.hin the fact that they 
called her ''Mrs.'' and that people did no know that she did 
not have a child f We expect to show that t is a gross libel, it 
is untrue. and actionable as charging her with having a· bas-
tard child. and as holding her up to. ridicul to people who did 
not know that she did not have a child,_ and that it would prove 
embarrassing to her, and in fact did emha -rass her. She de-
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sisted from going among- people whom -she· knew; 
page 26 } Mr. N ews9µi.e: Of course, we could go before a 
jury, but be~.<;>re we went before a jury he-wo~ld 
have to allege special damages, because the words are not 
actionable per se. Y onr Jfonor. would have to require special 
damages. and the: qucstio)l is whether these worqs are action~ 
able per se. Our ant.a_gonist speak~ of the worcls as amount-
ing to calumny. : Calumny would be the result arising from-
the use of words that are actionable per se . . Your Honor 
docs not shut. him off from going before a jury if he will al-
lege .special d~mages. Mr. Midgett admits that words must be 
actionable 'JJer se, -bP.cause that is~of Hornbook series and all 
the decisions hold that· to be tl1e. law. 
It is _not· a question of denying to the plaintiff, Your Honor~ 
any right to which she is entit]ed.. It just goes back to the 
common law~ which we lea med in school, and when yon charge 
defamation of ~haractf>.r the words must in themselves be ac-
tionable. But if I u~e terms th~t have a.n indirect- application, 
the peop]e down in North Caro Jina would want to know how 
this thing affected her, and he is entirely right about that, 
but when you come into court about that you have to allege 
special damages and have to prove special damages. You 
cannot come in here in a general way and ask for damages. 
Mr. Midgett: I would like to say that ·au I undertake to 
say is with reference to this. point: As to the people who did 
not know her, we would have to show such evidence, but as to 
the people who knew she was unmarried, it is actionable per 
sr,,-becausc they knew she was not married. And they say that 
she was the mother of the child. ' 
page 27 ~ Mr. Young: Your Honor, the thing is either a 
· . libP.] or it is not. I think that is the generally ac.i 
ceptPd proposition. I tllink the plaintiff's position· has phced 
her in a dilemma, because there is a total laQk of facts to up-
hold a charge of libel.· The la~v cover1ng th~ re~overy of dam~ 
ages is divided int,o ac.t'ions -malum. per se and 'IJU}lu'fl'!, pru-
hibitum. In thP. first easel to r~cover for ·some· ~amage to_ a: 
person you must sho,v- special damage·s ·Under th~ actions 
per .r;e, the comts have given ~reat latitude. The words 
''rn,afom ver se.'' pnblii:;;hed or printed, must bring one into 
ridicule, hatred, or contempt, and it iA the law that is well 
known as to all written instruments which contain such words. 
In this case .. an article is published in a newspaper, and the 
meaning· of tba t article must be con~trued by the court. Mr. 
Midgett has said that to some people this article is libelous 
ver sr. and to some not. That is ridiculous and cannot be 
true. It must be libelous per se to everyone or it is not li-
belous per se. This is thP. general fundamental foundation 
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of the law of libel. It goes farther and ·vided into different 
classes of words which accomplish it, e have, first, words 
implying moral turpitude to a person, or extraneous facts 
or words which impute to someone a ck of character or 
ability in his profession or business, p ·inci_pally crimes or 
acts of moral turpitude. That is the la of libel. Any false 
wo_rds. written or spoken, by anyone th t are untrue are ac.-
tionable as a tort. In that case, just 8iS in any other tort, 
when you s_ue you must allege the dam~ges before you can 
recow~r them. If we admit for the sake ,r argument that the 
charges are false, do those words imputq to that woman any 
moral turpitude 1 Can Your Honor rea!into that statement 
. any moral turpitude, or any ords that bring this 
page 28 ~ woman into ridiculP. t It can t be done. · . 
· Counsel for the plaintiff adf!1its the pr~pos~tio.n 
of law and t.he fads ure generally pleat ed. I believe it __ f_s 
the generally accepted law that a demu -rer does not admit 
innuendoes or charges of calumny. Thes are never admitted 
upon demurrPr. He cannot take it f om Your Honor's 
- provincP.. And words must bA g·iven t eir ordinary mean-
ing. And t submit, Your Honor, that t e words are not ac,.. 
tionable per se. · 
Mr. N eW$Ome: The demurrer refers t the first two counts, 
as I have pr,wiously said. Your Honor. 
The Court: Counsel for the plaintiff ; ere admit~ the gen-
eral proposition of law, but makes a disti ction between words 
that might be actionable per se insofar as people are con-
cerned, and otherwise. And counsel in losing his arg·ument 
drew what appeared to me to be a pr . er distinction. If 
words are insulting per se, in themsel es. they carry that · 
meaning· to everybody who rRads them. a word is insulting· · 
in itself, then everybody who sees that word must see the 
insult in it. Words mnst carry the me ·ning f:dven. I have · 
read this same casP.. There was no q stion that that the 
words were insulting. They were obvi usly insulting and 
anybody who reads those words is hou d to see it. In at- . 
tempting to make a cli~tinction there, du to a. lack of allega-
tion that thcsP. parties were married, in uenclo in connection · 
with adultery wa~ improper, and the comt very properly said . 
that it made no difference as to whPt,h r or not the word9 
WP.re insulting, as these parties committ d a crime, whether 
it bP. adultery or fornication, and the ourt overruled the 
demurrer. And there is nod 1bt in mv mind that 
page 29 ~ where the words are insulting r action.able rwr se, 
then they carry that meaning· to everyone, other-
wise everyJ:>ody in the world but one erson could see no 
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harm in them; and if one person saw harm, then they would 
be actionable 1Jer se.. 
I sustain the dP.murrer bv counsel. 
1\fr. Mid~ett: We wish to save the point. 
The Court: All rig-ht. ·· 
Mr. Midgett: Your Honor. we wish to go to trial on the 
third count. In reading the third count with the papers as 
drawn, I found they w~re a little confusing. I drew the third 
cQunt over. And I do not assumP. that it makes a new case, 
except that I put in the third count only, and I wish to ask 
that it be admitted. 
Mr. Newsome: Your Honor, it is just this one thing about 
it, if you will read it, you will find where there is an eminent 
counsel asking you to see how far our client was affected by 
it, and I think we are entitlP.d to a continuance as a matter 
of right. 
Mr. MidP."ett: It does not make a new suit. Your Honor, 
I ask that we proceed to trial upon the original count. 
Mr. Newsome: This makP-s an entirely different case or 
cause of action. , He says here that the thing is an innuendo, 
that we allP.g·ed fornication and adultery was committed, and-
adds the word "liar." . 
page HO ~ Mr. l\!Iidgett: If the words were insulting, in-
nuendo is not plea.dP.d. The jury decides whether 
or not they did mean that. We declare on the samP., identical 
words as in the original count; therefore it cannot raise a 
new cansP of action. ."\Ve will strike out the word "liar." i 
Mr. Newsome: I found a few of these cases, and I have 
also listened to ca~e~ that His Honor has tried, in a number 
of <.~ases with which I was connected and were tried before 
former Circuit Court .Tudge Spratley, now on thP. Virginia 
Supreme Court of Appeals., and ,Tudg-e Spratley held them 
strictlv to the words use-d. ThP. whole thing· is objeetiouabJe 
on that ~round. Your Honor is familiar with the case of 
Ta7-1lor v. Grace, wherP. a man said certain words from his-
pulpit. The court said that it was very improper for the 
court to say whethPr or not the words were insulting. 
The Court: Are yon asking for a continuance of the case Y 
Mr. Newsome: Yes. sir. · · · 
Mr. Midg·ett: If a continuanc0 is granted on that ground; 
we a~k that we he permitted to leave out the words to which 
objection is made and we proceed to trial. ·· 
I cannot find, by counsel making those statements, where 
a person can be said in using those words that he is stating 
bv innuendo. ' 
-Mr. Newsome: This is a statute concerning· insulting 
wo~·~s, and it was pa:.;secl to prev:ent dueling and was called the 
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anti-dueling statute; and the courts, th mselves, have held1 
that the character of the insult and falsit of the words would 
be no defensP., and the court c~uld not fa.ke it from 
page 31 ~ the jury. .And the court has :qever allowed any of 
these cases. This statute is idtended to cover the 
insulting words; but he cannot put innu~ildo into his plead-
ing. We will get the statute, itself. Ybu will not find au-
thority on everything, because the langu 1 ge is such that ob-
viously the statute does not carry it. 
(Mr. Midg:ett reads from the Virginia Code.) 
Mr. Newsome : Exactly so. You are reading the correct 
words, the correct language. We simp y ask the court to 
confine him to the statute. The language "words from their 
usual construction''· is the language us d. 
The l;ourt: Have you got the case of 'a;l)lor v. Grace1 . . 
Mr. Newsome: No! sir. I have not go it. 
Th~ Court: T1iat is tl1P. case that I w nt. It was my im-
pression that innuendo was used in tha case. 
I\fr. Midgett: You may put in an inn endo lang-uage that 
is too broad. It only hurts him in that case. There is no 
case in the world where such a case arose If you do have it, 
it is not at fault. Certainly it is not in irginia. 
· Mr. Newsome: We have not got it. Yo may be able to get . 
· it from the North. Carolina la v. 
page· 32 ~ The Court: All right, what do you want? 
Mr. Newsome: We are sim _ly asking that the 
court construe the language '' insulting :f m their usual con-
struction.'' 
' Mr. Young: Your Honor, we ask that the "innuendo" be 
stricken from the pleading·s. . 
Mr. New8ome: Yonr Honor. while he is lookin~ :for the 
casP of Ta~1lor v. Grace. you will recall t at Your Honor en-
tered an order permitting this party to ring suit. 
, Mr. Midg·ett: Pardon me, ai·e you at acking iU 
· Mr. Newsome: Yes. sir. 
Mr. l\:Iidgett: Yom Honor. we wish t attempt to show, 
in the -fh-st place. that counsel does not have it within his 
province to i\ttack it. In the motion lrn ma e it was attempted 
to show that she is not a pauper. We ha e never attempted 
to ~how it. but we have never beon able o pay the fees and 
costs. But certainly it must be in so any words by its 
form. 
1\fr. NewsomP.: Of course. 
The Court: I understand that she is t able to pay fees 
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and costs as a matter of fact; but if your client is found to be 
able to_ pay them, the order will be entered. · 
page 33 } Mr. Midgett: If she came in and brought her-
self before Your Honor, that would go right to the 
jurisdiction ·of the court. The court has said that can be 
made only by a plea in abatement. 
Mr. Young : · We filed a notice of motion about last Tues-
day week ago to vacate. If-that was not substantially a plea 
in abatement, I do not know what it is. And we also filed 
this paper. against the lady, herself. 
The Court: That is correct. 
Mr. N ewAome: I wish to make my motion. I have never 
known of a case similar to this one, Your Honor, in our court 
where a party had gone in:to court and was put to make a 
motion in f orma pau,peris. You cannot practice a fraud upon 
the court at a~y time. You don't have to have an atto.rney to 
know that. They have put the State of Virginia to consid-
erable expense, and they went into the Federal Court and 
could not pay the initial fees. · 
Mr. Midgett: You cannot repeat what was said in the 
Federal Court. You will have to reply in direct lang,iage. 
Mr. Newsome: V{e have a right, Your Honor;to state that 
the .client was not able to pay the initial fees; and unless I 
lmew tha.t to be. so, I would certainly be subject to a repri-
mand. from this court. (Mr. Newsome reads pleading· of in 
forma.pauperis.) She has ·been served with that paper, and 
we wish- to put fa~r on the stand as an adverse witness, and 
that is part of my motion. It is contrary to public policy 
· -tha t a pP.rson from North Carolina should come 
page 34 ~ up here and put the costs upon the State of Vir-
ginia. If that policy is practiced our courts will 
be clogged, and our officers will receive no fees, and tlrn State 
of Vir~inia will sutT.er a loss. I have an affidavit showing 
that she iA a citivm of North Carolina. Now, why should 
sl1e be permitted to come into the State of Virginia from the 
State of North Carolina and plead in f orma pauveris 1 
The Court : I understand that she is such. 
Mr. Newsome: ':I.1hat is a matter to be proven. But the 
crux of the thing is where she lives. 
Mr. Midgett: We have an order here entered in the United 
States Circuit Conrt of Appeals of the Fourth Circuit _in 
March, 1938, and sfaned by Judge John J. Parker, Sr., Oir-
cuit Judge, "Upon application of appellant and it appearing 
to tbe comt ~ • \ it iA ordered that the appellant be permitted 
to prosecute her case in. forma pai1peris." That statement • 
.Your Honor, is an attested record procured from the United 1 
States Oourt~ and I ask that it be given full faith. and credit. / 
.J 
! 
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The Court: You have an order from y court to the same 
effect. You don't have to go to the U ted States Court, as 
you ha.ve an order from me. 
. Mr.· Midgett: ·we simply ask that r,u receive the order. 
f:rom the United Stah~s Circuit Court I.in addition to your 
order. They must prove that she is noit a pauper. In com-
. ing here, she says that becau e of her poverty she 
page 35 ~ is unable to pay her fees an costs. The motion 
is made on two gro.unds: tha she is a pauper and 
that. she is not able to pay her fees and c.osts. 
The Oourt: That is just a switching of the statute. I am -
not concerned about the wording. I ca not see any particu-
lar difference between saying that becau .e of her poverty sh(, 
is not able to pay her fees and costs and that she is a pauper. 
What is the difference between saying hat and saying thaj; 
she is a pauper? I 
Mr. Midgett: I think the writ tax ,~ould hm?e been paid 
out of the Sta tP. if suit had been brouJaht out of the State. 
How much is iU . 
Deputy Clerk Giddings : Two dollars 
lvfr. Mid~ett: ServicP.. was served on y client and I came· 
here accordingly. 
(Mr. Midgett reads said notice.) 
Mr. Newsome: Yon would have to ay on the bond. too. 
You had not thought about that, had yo 1 f 
Mr. Midgett: My client has come he e in ~:ood faith· and 
we have come herP. .with an affidavit, an I take any respon-
sibility, and my client, I know~ will take the responsibility as 
to the affidavit. 
The Court: That is probably true. 
Mr. Midgett: Attorney for the defe*-1ant has i.;tated tha·a. 
he intends to put my client on the stan~ as an adverse wit-
ness, and we will put her on the stand t deny the statement. 
8he has a right to stand o her constitutionaJ 
page 36 ~ grounds. 
~fr. NPwsome: All rig·ht. let that ~o into the 
record that you will do so. 
In this civil case. if I can hP.r as an ad erse witne~s. I know 
of no reason why she should not come nto the stand. And 
if .sl1e comP.S· to the stand and. says that the evidence will in-
cr1minate her, I shall ask the court to d" miss this case. 
Mr. l\fidgett: I ~mbmit that in no cas can you call an ad-
verse witness, in the first instance, in , 1ich you seek to dig 
out ·somethin:g· by which to incriminate her. It would be 
improper evidence. 
36 SupreJD.e -Court of Appeals of Virginia. 
EVIDENCE. 
BRUNETTA FUTRELL, 
being first duly sworn, is called to the stand by the court and 
examined as follows : 
The Court: 
Q. Yon are· Brunetta Futrell Y 
A. Yes, sir. 
Q. Yon executed that paper (handing witness paper) t 
A. Yes., sir. 
Q. What arP. your financial circumstances f Are you em-
ployed? 
A. No, sir. 
Q. \Vas the paper which I showed yon read by you before 
you signed iU 
A. Yes, sir. 
Q. Were they the facts? Were yon able to pay those 
costs? 
· A. No, sir. 
Examined by Mr. Newsome: 
Q. What did you do beforP. you came here from North 
Carolina f 
page 37 ~ A. I was not doing anything. 
Q. How did you happen to come up here Y Who 
brou~ht you UlJ here 1 
A. I came on my own accord. Mr. W. H. Carnes brought 
me here. 
Q. Who sent for you! 
Mr. Mid~:ett: I object to that question, as it is immaterial. 
The Court: I want to get the facts. 
Mr. Newsome: 
Q. Who brought you here Y 
A. W. H. Carnes. 
Q. Who sent for yon T 
A. Lawyer l-Iidg·ett. 
Q. \VerP. you rela tP.d to the dead woman f 
A. No, sir. 
f.J. And you came here from North Carolina and qualified 
on 1:hP. dead woman's estate and did not know her! 
A. Yes, sir. 
Q. Didn't you make a statement in a lawyer's office that 
if you or Mr. Midgett of Newport News brought suit against 
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Brun,etta Futrell. 
the iCi.ty of Newport News, Virginia, you would get five per 
cent? 
Mr. Midg·ett: I object to that question.. 
1rhe Court: All right. I sustain the o jection. 
Mr. Newsome: 
Q. Who did you live with f 
A. My people. _, 1 
Q. Do they own any real est te heref 1 
page 38 ~ A. No, sir. 
Q. Who do you live with her 
A. My brother. · 
Q. Where does he work f 
A. At the shipyard or somewhere. 
Q. Do you know where the Norfolk Jo nal and Guide of-
fice is in Newport News? 
A. No, sir., 
Q. Didn't you know before this time f 
A. No, sir. 
Q. Didn't you go in there to see Mr. Haynes to make a 
correction in the newspaper f 
.A. Yes, sir. 
Q. Did you tell him that you were a scho l teacher in North. 
Carolina f 
A. Yes, sir. 
Q. Then you did have an occupation? 
.A. I am not teaching· now, but I have t ught school. 
Q. When did you stop teaching T 
.A. For the past year, I have not been eaching. 
Q. You have been living with your peo le all the time Y 
A. Yes, sir. 
Q. Didn't you tell Mr. Haynes that y u were a school 
teacher down there and that was the reas n you wanted this 
correction made 1 
A. No, sir. 
' Mr. Newsome: Well, we expect to co tradict you as to 
that. 
,ve expect to prove by this arty that she was 
page 39 ~ brought here for the express urpose of qualify-
ing upon the estate of the dea woman; that the 
whole proceeding· was handled backwards and forth, it being 
understood hy her that if successful she uld be paid som&-
thing after the suit was tried. I expect to ~ow that she hopes 
to get aomething ultimately out of it, and that would not af-._ 
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f ect the matter of payment of costs at the time. We expect 
to go to her credibi~ty. 
Q. How do you get your clothes, if your brother ha,:; been 
working part time 1 
A. I :wear the clothes I brought with me. 
Q. And your brother has not had enough to give you to 
pay for costs in this suiU ' 
Mr. Midgett: He is going too far. 
Mr. Newsome: All right, we will let her stop there, Your 
Honor. 
( End of evidence.) 
The Court: My impression, of course (I do not ·have the 
original before me) that these words (reads from case of 
TO,'J!lor v. G-race). 
Mr. Newsome: The languag·e was placed before the jury. 
I would not say positively there was not anyth~ng in the 
pleadings. The case went to the jury upon the construction 
of the language only. 
Now, whether Your Honor will permit the innuendoes to 
go before the jury-in my notice of motion, I am not pre-
pared to say. · 
The Court: In that case, the literal meaning of the words 
used (reads from case of ~Paylor v. Grace). On a trial, you 
have got to prove that these words purported to 
page 40 ~ .convey that meaning. . 
Mr. Newsome: We will withdraw the motion 
rather than take up any more time. 
Mr. Young: At this time, Your Honor, we would like to 
renew our motion made in this court a week ago asking for· 
a continuance of this case in order to be able to introduce 
matters wl1ich we would not otherwise be able to do. I mailed 
the papers to counsel for the plaintiff and to the clerk_ of the 
court. They were received on the next day, the 5th of ApriL 
Under SP.Ction 3260a of the Code it is stated that certain mat-
ters may be tried in mitigation of damages providing the facts 
are .submitted 10 days before trial. The defendants were not 
required to make any reply to this until April 4th. I sub-
mit. Your Honor. that this question l1as been decided bv the 
Supreme Court of Appeals -we will be denied the right to 
place any evidence, certainly evidence in mitigation of dam-
ages, if this motion is not granted. And in view of that fact. 
-----7--
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WP. wish to renew our motion made her a week ago. and· we 
would like to renew this motion at thist te for a continuance 
·for· the reason given. · 
Mr. Midgett: Your Honor, we pra · that amendment of · 
the notice of motion offered to the cour be marked '' Exhibit 
'A' '' and filed; and we renew our motiq.n that we be allowed 
this amendment at this time, on the gr~mnd that on its face 
it does not set up a new cause of actio~ and does not in any 
manner hurt the defendant, but is simply a clarification of 
the original notice of motion, after the fir.·st two g·rounds have 
been struck out. 
· Mr. Newsome: We ha.ve already told Your 
page 41 ~ Honor that we would not obj ct to that being done~ 
The Court: I understoo that you withdrew 
your motion. 
Mr. Midgett: I stated that I would b willing to strike out 
the word ''liar''. 
I said that we reserve our rights un er Section 2116, and 
later that we stand on our original a endment. 
The Court: You stated that you res rve your rights, and 
whe. n counse) asked for a continuance y~ill said that you with ..: 
drew your amendment and wished to go to trial on the other 
amendment. What is the difference, is that they are asking 
for a continuance 011 an entirely differe t ground. 
Mr. Midgett: Do you mean to say hat they are. asking 
for a continuance on a different ground? 
The Court: Yes. 
M,r. Midgett : I expect some reason to arise that a con-
tinuance would be wanted verbatim, a1 that is one reason 
why I asked for what I did. rphis notice of motion was drawn 
and served on the defendai1t at lP.ast 3 days before its re-
turn day. It was returnable April 4, 1 38, and defendant's 
counsel was present on the morning of April 4th, when the 
docket was called, and a statement wa made by the clerk 
that it had been called by the defendant r by someone repre-
senting the defendant, who ina.dc the st temcnt that any day 
would suit him if they would set it on the Thurs- . 
page 42 ~ day or Friday. Now, it wa set. After having 
· had 35 days notice, now couns I says they-were not 
required to state any defense. But wh ther they did or not, 
can they now come here and plead thei neglect for at least 
35 long days f At least 30 days, it had een returned to .the 
clerk's. office. Can they come here and plead neglect for 30 
days or 35 days 1 I consider the cour is not going to act 
tlle part of nurse to this clef endant when they are sleeping 
upon their rights and are guilty of lache I We are here ready 
. ... 
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for trial, and my people are poor. Now, they come here and 
after sleeping upon their rights for 35 days they want a con-
tinuance. 
Mr. Newsome: The law covers these cases, and without ap-
peals to the empty air, and we would get along better if that 
were not done. The statute says that the defendant must 
file his plea at least 10 days before trial. We have nothing 
to do with it when the paper has been filed at the office of 
the clerk. We could not have given him notice before four 
days. · 
Mr. Midgett: You could have-given notice by the 4th. 
Mr. Newsome: Maybe so. I went to counsel and asked 
him if he would just waive one day. 
Mr. Midgett: I deny that. 
Mr. Newsome: He said that he did not know whether 
or not it would prejudice his client's rights. I told you that 
I was coming down. We want to get these pleadings in. The 
court does not want to deny any substa11tial rights 
page 43 ~ just because we were one day late. This thing is 
mandatory, and we do not consider we should be 
denied the right of 10 days to study this thing. He does 
not seem to have much trouble in getting his client down 
in North Carolina. Here is a case in which apologies are 
made, and as counsel knows, extracts were published long 
before suit was brought. We are precluded from showing 
that under this statute we have been acting in good faith. 
That is not substantial justice. It probably will inconvenience 
this lady to, have to come back here at another time. "\Ve 
are not here on the plea of in f orrn.a pau,peris, and you can 
put it into the record that we will pay all her expenses if 
Your Honor will set a date. 
Mr. Midgett: I imagine they would be glad fo do so and 
bribe her. Practically every State in the Union has passed 
·this statute. 
The Court: What statute is that? 
Mr. Midµ;ett: The statute says (Mr. Midgett reads statute 
relative to liability). 
Now, if Your Honor, please, they are in the same position 
he1·e as when the plaintiff filed her notice of motion on two 
counts at common law and one under the statute, and did not 
alleg·e special damages under two counts. But is the court 
going to he a nurse when they have had 35 days? They 
could not plead ignorance of the law. I certainly could not 
fay that cbarg·e against them. They all knew that the paper 
was filed against them at least 35 days before the return day, 
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and that they could have filed otic~ within the pre-
page 44 ~ scribed time. I say that und r the terms of the 
statute they have been neglig t and they are not 
entitled to a continuance. 
Mr. Young: One more thing. I sho d like to ask Your 
Honor, are we required to make any pl as to this notice of 
motion prior to the time the case mature on the docket? 
The Court: It is immaterial how mant days this notice of 
motion is returnable to the clerk's office bf ore the return day. 
The 4th day of April was the date in quest on. I do not under-
stand the difference if he contemplates to demur to the notice 
of motion-that he is required to file the ounds of defense-
until the notice of motion has been disposld of. The notice of. 
motion may have been absolutely invalid. It .is a matter that 
if the evidence failed, ·we have a perf ec y good defense, in 
that he could ask that the notice of motion be dismissed. He 
is not called upon to do anything until th~ return day of that 
term. Now, the court may say-but I do hot know the nature 
of the case before the evidence is given ~nd the kind of case 
the parties are bringing until the proper1 • time. But had I 
known it, I would have tried to be fair enough to give the 
parties an opportunity to take advantage of it. As I said, if 
eounsel from Norfolk for the defense (who was over here the 
other day, and who sent a memorandum t at he would like to 
have the case set. for Aither Thursday or i riday) wanted the 
case set for today, it would be agreeable to me, and I set it 
for today because it is a Thursday. B t I was not aware 
that my setting· it down for trial on the 4th was depriving 
anybody of any rights that he may have 
}Ir. Midgett: At what time can you try iU 
page 45 ~ The Court: Not at this ter of court. I should 
be willing to set, it down for tr· al at the next term. 
The court is adjourned. 
page 46 ~ Virginia : 
In the Circuit Court of Elizabeth ity County. 
Brunetta Futrell, Plaintiff, 
versus 
The· Guide Publishing Company, Incorpo1 ted, Defendant. 
Tried before Judge James L. :McLemo e, presiding in the 
place of Judge John "Teymouth, who w, s incapacitated by 
reason of illness, and a jury of seven c·tizens, on tlie 27th 
day of October, 1938. 
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Present: H. Clay Midgett and Francis T. Wheeler, attor-
neys for the plaintiff, and Thos. W. Young and J. Thos. 
Newsome, attorneys for the defendant. 
PROCEEDINGS. 
Mr. Newsome: -Your Honor, we would like to make a motion 
and wish to have the jury excluded. (The jury retires to a 
jury room.) 
Please Your Honor, as a result of a notice of motion which 
was filed by this plaintiff against The Guide Publishing Com-
.pany, Incorporated, which publishes the Nor folk Journal and 
- the Guide, with its main office in Norfolk, this case 
page 47· ~ was called for trial several months ago and was 
heard extensively by Judge Weymouth. A de-
murrer was argued and questions that relate to this case 
were gone into extensively, all of which matters are now be-
fore Judge Weymouth. Now, when this case was called at 
this term of court we attempted to get in touch with counsel, 
· Mr. Midgett there, and he said that he would be glad to get 
in. touch with me. We finally located him. The ·plaintiff was 
put on the witness stand to testify as to her rights. I guess 
Your Honor would like to be enlightened as to this case. 
· A Negro woman by the name of Lenora White was, while 
incarcerated as a prisoner in the same cell with another 
prisoner by the name of Lillian Furbush in the jail in the 
City of Newport News, Virginia, stabbed and mortally 
wounded by the said Lillian Fu~·bush on the 14th day of 
September, 1937. Later on, this woman Brunetta Futrell, 
from North Carolina, qualified on the estate of the said 
Lenora White and suit was brought for damages for the said 
q.eath of Lenora "\Vhite. She was in no way related to the 
deceased, and she brought suit through Mr. Midgett, who, 
himself, is one of the personal representatives of the estate 
of the deceased. All of which matters were tried before Judge 
Weymouth and he knows about the whole case. And he knows · 
about it so fully and has heard so much about the case, with 
-the woman, herself, going oi1 the witness stand, we feel that 
inas:much as he knows about the whole case and all the cir-
cumstances about it that no other judge, unless he knew the 
whole case, it seems to us that he should not be. in a position 
to try this case. 
~ I am associated in this matter with l\Ir. Thos. Vl. 
page 48 r Young, attorney, who is a son of the publisher of 
these papers, and maybe he would like to have 
something to say. 
• I 
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Mr. Young: No, I have nothing to s y. 
Mr. Midgett: Your Honor, the moti n made here by the 
defense is calculated to mislead the cou t. There is no part 
of this case that has been heard by any ody. This case was 
not hear"d before Judge Weymouth. Spe · al pleas and motions 
were, and they have not filed a plea un~ r the statute to show 
mitigation of gamages, and Judge We outh continued the 
case so they could have ten days before rial. As I have said 
before, it is a question as to whether or not the plaintiff will 
be permitted to bring suit in forma p~peris. Nothing has 
been gone into that would touch the me ·ts of the case. The 
only matters taken up were merely prel minary. One of the 
objections to a conti. nuance was that we f ere afraid we would 
never be able to ge~ the witnesses agai . It will be shown 
by the record that no part of the merits f this case has been 
gone into, and that only preliminary' mot ons were. made. We 
filed two common law counts, and Judg Weymouth ordered 
that the two common law counts be stricken and that we pro-
ceed under the statutory law. I 
Mr. Newsome: Your Honor, as I hate said, Judge Wey-
mouth knows all the proceedings. The demurrer to the counts 
was filed, and Judge Weymouth insist~d there could be no 
action per se. He sustained the demu*er on that ground. 
Should this case go to the Supreme Court of Appeals, it would 
be an unusual situation should the recor~
1 
show that one judge 
took a different position fro · the other judge as 
page 49 ~ to the common law action. nd all those matters 
- now being before the court, it would be exceed-
ingly difficult to go to the Supreme Court f Appeals. You and 
. Judge Weymouth may be miles apart in the matter. It is 
not a case where somebody is in prison a d there may be g_reat 
suffering. It is only a case where a yo ng lady from North 
Carolina wants a little money, and I suppose her counsel 
would like for her to get it as soon as p~ssible. 
Mr. Midgett: Your Honor, please-
Mr. Newsome: Your Honor, please, t is is our motion and 
I think we have the right to begin and e d. 
Mr. Midgett: Your Honor, no action as been taken on the 
amendment on the plea. The last acti n in this case was 
for us to file an amended plea, and how n the world could it 
lrnve been tried on its merits 1 
The Court: Personally, I would ratl er that Judge Wey-
mouth try the cas~, rather than myself. I am over here to 
try the case and I do not see any reason why the case should 
not be tried. 
Mr. Newsome: We except to Your Ho or:s ruling. 
44 Supreme ·Court of Appeals of Virginia. 
(Jury returns to the courtroom.) 
Opening Statement by Mr. Midgett, in part: 
* • * Lo and behold! When it came to be published it said 
"M 1rs. Brunetta Futrell, mother of the deceased girl". * * *· 
The plaintiff, we expect to prove, is a young unmarried 
woman. She is the daughter of a poor tenant 
·page 50 ~ farmer in North Carolina, who labored on that farm 
picking'. cotton, ploug·hing·, and so forth until she 
was unable to pick as much as 300 lbs. of cotton a day, by 
which she earned enough to educate herself, and she taught 
school for a while, until those hard labors and study caused 
her to lose her health and she had to be supported by her 
parents. She was asked by counsel to become administratrix 
of this estate. She was au unmarried woman, and a woman who 
had preserved her reputation and character up until the time 
of this publication. And the fact that it was erroneously 
. stated in this publication that she was a married woman and 
the mother of this girl, without any just cause for it, we ex-
pect to prove ( although we do not have to do so) from the 
evidence in this case that there was a motive for making the 
publication of the article in that form-showing her to be a 
''Mrs.-and stating that she was the mother of the deceased 
girl, about whom she knew nothing and on whose estate she 
has qualified as administratrix. We expect to show at the 
proper time that the Journal and Guide, in its policy, decided 
to change its manager in the Newport News area, which 
manager handles the distribution of news on the Peninsula; 
that the manager that tliey had at that time was very popular 
among the colored people of Newport News and the Penin-
sula, and that numbers of people, by telephone, by letters, 
by petitions, undertook to persuade the Journal and Guide 
not to discharge the manager, not to lay her orf. 
Mr. Young: Your Honor, we will have to object to that 
line of his opening statement, as it is purely conjectural and 
highly prejudicial, as it has nothing to do with the issues of 
this case. I object to that sort of prejudicial matter being put 
before the jury. 
page 51 ~ The· Co1frt: It seems that he has gone quite 
afield in arguing the case. 
Mr. Midgett: I apologize to the court, but ii would seem so 
to one who did not know the facts in the case. If I do not 
prove what I 11ave said, it will be hard on me. 
The Court: If you cannot prove it you ought not to state 
it. 
Mr. Midgett: I expect to show the motive. 
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Ethel F. Lively. 
The Court: You should go direct to th~main issues of the 
case. 
Mr. Midgett: Another manager was em loyed by the Guide 
Publishing Company in the Newport New district, and I ex-
pect to show that it was calculated to da'1age their sales on 
the Peninsula in discharging such a pop ar person. 
Mr. Newsome: I hate to interrupt cou sel, but I think the 
corporation has a right to handle its own business as it sees 
fit, or to restrict their circulation if it care to. It is bringing 
m~.tters into the case that are altogether f reign to the issues 
of the case. 
The -Court: All right, see if it will have nything to do with 
this case. Just go ahead and I will see h w far you ,vill go. 
Mr. Midgett: We expect to how you that there 
page 52 ~ was an effort made by this giant corporation, 
through its repi;_esentative, to ve this adminis-
tratrix resign. And we expect to show th tit was stated for 
the purpose of gaining the pulse of the , eople and so that 
they could cure some of the damage done _py the discharge of 
the popular representative. The plaintiff. is a poor colored 
girl and the influence of the defendant wrll extend from sea 
to sea. 
Mr. Young: Your Honor, I object tot at sta.tement. 
The Court: It has nothing to do with tpe case, at all. 
Mr. Midgett: Your Honor, please, it will probably come up 
again in the future. At that time I wish t cite authority for 
it. 
Now, gentlemen, if we show you that under the circum-
stances the statement made by the defen ant was insulting 
to this woman; and if we show you ( and we do not have to 
show you) there was a motive for it, and i we show you that 
the words published were insulting and alc.ulated to cauS'e 
a breach of the peace, then we ask you f o the full verdict of 
:five thousand dollars in damages. 
page 53 }- EVIDENCE. 
ETHEL F. LIVELY, 
being first duly sworn, testifies a 
DIRECT EXAMINATIO . 
Examined by Mr. Midgett: 
Q. Will you please state your name an· address? 
A. Ethel F. Lively; I live at 234 North ing Street, Hamp-
ton, V~rginia. 
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E.thel F. Lively.· 
Q. Were you not formerly ·employed by the Journal and 
Guide Publishing Company, Incorporated? 
A. Yes, I was. 
Mr. Newsome: I object to the last question and answer. 
The· Court: The objection is overruled. 
Mr. Newsome: We except to the court's ruling. 
Mr. Midgett: 
Q. If so, when did your employment cease T 
A. September 25, 1937. 
Q. Can you tell whether or not during the months of No-
vember and December, 1937 the Norfolk newspaper known as 
the Journal and Guide, published by the Guide Publishing 
Company, Incorporated, was published in Hampton or Eliza-
beth City County each- week f 
A. The newspaper was circulated here. 
Q. Do you work for the paper t 
_ A. No, I do not. 
Q. Who took your place? You say that you were employed 
byit. 
page 54 r A. Yes. 
Q. In what capacity were you employed! What 
were your duties Y 
A. I was its manager of the Peninsula Bureau. 
Q. Including what territory? 
A. Hampton, Newport News, Phoebus, and adjoining sec-
tion. 
Q. Who took your place Y 
A. Mr.; S. A. Haynes. 
Q. After you had been notified that you were about to lose 
that employment, did any of your friends here or in Newport 
News attempt to assist you in obtaining a position Y 
Mr. Newsome: I object to tliat question. 
Mr. Midgett: I withdraw the question. 
CROSS EXAMINATION. 
Examined by Mr. Newsome : 
Q. Miss Lively, do you know the plaintiff here 7 
A. Yes, I have met her. 
Q. How long since f 
A. I don't remember the exact elate. I happened to meet 
Miss Futrell, I guess, or, several months ago. 
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Ethel F. Lively. 
Q. Did you know Miss Futrell before the killing of Lenora 
White in Newport News t 
A. No, I did not know any of the parties concerned. 
Q. Do you know whether or not Miss l[F:utrell lives in New- . 
port News or North Carolina! 
.A. I do' not. . 
Q. But you do know that. yo did not see her until 
page 55 ~ after the killing up in New ort News, for which 
. suit was brought against t e City of Newport 
News Y You didn't know her before th n Y 
A. No, I did not. I just happened to meet her casually on 
one occasion. 
Q. Just a very few months ago? 
A. A few months ago. 
· Q. Where was she t 
....\.. On Chestnut Avenue, Newport Ne s. 
Q. Is that where Lawyer Midgett 's o ce is? 
A. Yes. 
Q. You met her in Lawyer Midgett 's office? 
A. I would not say that exactly. 
Q. Why ·not say that exactlyf 
A. I just don't know. 
Q. On wh&t-part of Chestnut A venue 
· A. Near the filling station. 
Q. Near his office on Chestnut Avenu 7 
A. On 27th Street ; somewhere along I here. 
Q. You met her somew.here in the neig,borhood. Just state 
how? . -
A. She was going to some place in he East End, and I 
was driving, and I think I offered to ta e her along. 
Q. You say tliat you met her cas_ually~ Where Y 
· A. She was standing on the street ta king. 
Q. Was this the first time you had e er seen her 7 
A. Yes, it was. 
Q. You simply wanted to give her a ride. Why did you 
want to give her a ride? 
.A.. -People were introducing me to her. 
page 56 ~ Mr. Wheeler: I object to this line of examina-
tion. 
The Court: Just keep to the point. 
Mr. Newsome: 
Q. You say that you met her casual iy? 
A. Yes, I did. 
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Q. And yet you were going to take her in the car with you. 
And I ask you now where you were going to carry her? 
A. She was going to some place in the East End. The whole 
thing made very little impression on me and I do not remem-
ber the details, so as to be able to say exactly where she 
was going or anything about it. She was going to take a car. 
Q. How do you know that she was going to take a car then? 
A. She was standing at the corner. 
Q. Who was the friend who introduced you to her? 
A. Attorney Midgett. 
Q. Mr. Midgett introduced you to her, and you knew that 
a suit for five thousand dollars brought by her against the 
Guide Publishing Company, Incorporated was pending at the 
time, didn't you? 
A. No, not at that time. I thought it was against the City 
of Newport News. . 
Q. You knew there was a suit brought in the City of New-
. port News for the killing of the woman Y 
A. Yes. 
Q. Did you know that this party was not related to the 
woman who died? 
A. No. 
Q. But you knew that Lawyer Midgett brought suit for five 
thousand dollars Y 
page 57 ~ A. Yes, I did. 
RE-DIRECT EXAMINATION. 
Examined by Mr. Midgett: 
Q. Did you know until yesterday that you would be called 
to the witness stand f 
A. No, I did not. 
Q. Did you know until this morning that you would be 
asked to testify? 
A. No, I did not. 
BRUNETTA FUTRELL, 
being first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
Examined hy Mr. Wheeler: 
Q .. State your name? 
A. Brunetta Futrell? 
Q. How old are you f 
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Brunetta Futrell. 
A. Thirty-three years. 
Q. Have you ever been married 7 
A. No, sir. · 
Q. Have you any children! 
A. No, sir. 
Q. Where do you live? 
A. 721 22nd Street, Newport News, Vi ginia. 
Q. You were born in North Carolina Y 
A. Yes. 
Q. When did you move to Newport N ws, :Virginia Y 
A. I went to Newport News the latte part of October of 
last year. 
page 58 r Q. October, 1937' 
A. Yes, sir. · 
Q. Were you employed in Newport N ws? 
A. No, sir. 
Q. Were you looking for employment t1 ere Y 
A. No, sir. 
Q. Who are you living with 7 
A. My brother. . 
Q. I be. lieve you are a school teachev? Are you not t 
A. Yes, sir. · 
Q. When were you last employed? 
1 
A. In 1933. I 
Q. Where! 
A. In North Carolina-in Roxboro, North Carolina. 
Q. Some time during 1937, were you ca ed upon bi Lawyer 
Midgett to qualify upon the estate of Le ora White? 
A. Yes, sir. . 
Q. Tell the jury and relate all the circ mstances and what 
you agreed to do when you qualified as a ministratrix on the 
estate! . 
A. Lawyer Midgett wrote me and as ed me if I would 
qualify as administratrix on the estate o Lenora White, the 
woman who got killed in the jail, and I di And after coming 
here to Newport News and qualifying a administratrix on 
the estate the news was published in the paper. 
Q. I believe Lawyer Midgett qualified along with you on 
that estate? 
A. Yes, sir. 
Q. Did you know anything about the purpose of a suit Y 
A. No, sir, I didn't know anything abqut a suit, at all. 
Q. You do not know anything about law, or very 
page 59 r little' I 
A. No, sir, I do not. 
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Q. Did you at any time prior to November, 1937 have any 
~onversation with any representatiye of this Journal and 
Guide Publishing Company of Norfolk. 
A. Yes, sir. 
Q. Prior to November T 
A. No, sir. It was December, not November. 
Q. Did you have any conversation with any representative 
o:f the newspaper prior to November; 1937 Y 
A. No, sir. 
Q. Did you see the news article in their newspaper about 
November, 1937 referring to you Y 
A. No, sir. 
Q. You did not see it! 
A. No, sir. . 
Q. When was it brought to your attention Y 
A. My mother came to Newport News and asked me what. 
all that was about, about Brunetta Futrell being so interested 
in Newport News; about her daughter who got killed in jail. 
I knew nothing about it. It was in the paper, and she was 
asking me about it. And then I went to Lawyer Midgett and 
asked if knew anything about it. And he said that he knew 
nothing about it. And I said that was just something some-
one was trying to· frame up on me. And I said, '' I will take 
the Journal and Guide and see if I could see it". And my 
mother came here the last of November, and in December 
divided a good part of her time. 
Q. I hand you a copy of the Norfolk Journal a.nd Guide 
dated November 13, 1937. Will you point out to the jury 
any news article in there affecting you t 
page 60 ~ A. Yes, sir. · 
Q. Read it . 
. (Witness reads said article, and for the purpose of carrying 
the sense of the evidence is reproduced in part as follows : ) 
" * *. • City of Newport News • * $· sum of ten thousand 
dollars is sought for the death of Lenora White in suit brought 
by Mrs. Brunetta Futrell, mother of Lenora White • ~ • who 
died as a result of injuries inflicted by Lillian Furbush. * • fl; 
Miss Furbush is awaiting action of the grand jury." 
Mr. Newsome : '\Ve would like to see that article. 
Mr. Wheeler: We will introduce it in evidence. 
The Guide Publishing Co., Inc., v. B unetta Futrell. 51 
Btunetta Futrell. 
· Q. You say that after the article was called to your atten-
tion yoti did not see tha.t until some tim later? 
A. No, sir. 
Q_. -Aft~r th-a._t wa-s -called to y-ou-r ~ttlntion, was there an-other article directed to your attent10n 
.A. Yes, sir. ' 
Q. I hand you copy of the Norfolk Jou ·nal and Guide dated 
Decemlmr 11, 1937. Is there an article 'n there referring to 
youY 
A. Yes, sir. 
Q. Read it. 
(vVitness reads said article, aild for t e purpose of carry-
ing the sense of the evidence is reproduc d in part as follows, 
as a part of Exhibit offered by the plain iff marked '' Exhibit 
B. F. #1".) 
"The jail cell slaying of Mrs. Lenor W'hite in Newport 
News last September 14th appears he ded for the Fourth 
Circuit United States Court qf Appeals this week. 
page 61 ~ .'.' ~ suit against the City o~ Newport N~ws and 
Lillian Fm·bush, accused slayer, filed early m Octo-
ber .in the United States District Court hhe by Mrs. Brunetta 
Futrell, mother of the victim and adminis~ratrix of her daugh-
ter's estate, in which damages totaling ten thousand dollars 
are asked, was dismissed Wednesday f y Judge Luther B. 
Way for lack of jurisdiction. -
' 'H. Clay Midgett, attorney for the plaintiff, announced 
that first papers have been filed taking an appeal to the 
United States Fourth Circuit Court of Appeals. S. R. Bux-
ton, white, represented the defense . 
" * * 
• • 
" 
:Mr. Wheeler: We wish to offer this rticle in evidence. 
(Said article is received in evidence; marked "Plaintiff's 
Exhibit B. F. #1".) 
Q. After this article was directed toy ir attention, did you 
make any complaint to any representati e of the newspaper? 
A. Yes, sir. 
Q. To whom did you make it? 
A. Mr. Haynes. 
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Q. · Do you know what his employment was Y 
,A. He was working for the Jou_rnal and Guide pa.per. 
Q. Where? 
A. In Newport News. 
Q. What statement did he make to you, if any, with refer-
ence to making a correction of that article? 
A. He said that he would make it for my benefit, but not 
for .Midgett's. I said, ''Mr. Haynes, I don't know who it 
was, but I have inquired". And then I a.sked him if he knew 
who put this news in the paper. And I showed it to him, 
and asked him if he knew who was the mother of this girl 
who died in jail. And he told me that he thought I was the 
mother. And I said, "Why, it says that I am 
page. 62 ~. the mother of the girl who got killed in jail''. 
And I asked him if he would have it corrected, 
and I also showed him a letter that I had received from 
Lawyer Midgett advising that it stated I was "Mrs. Futrell". 
And he said (I think it was a Tuesday morning), ''It is too 
late now, but I will send it over to Norfolk and have it cor-
rected for you if it is not too late". A.nd I told him it would 
be all right. But I noticed when I looked at the paper there 
was no correction. And I went to him a.nd told him about 
it .And he said there would be a correction. And I took 
the paper, but there was no correction. So it went on up 
to 'Christmas. And I said, '' Mr. Haynes, there is still no 
correction in the paper'' that '' I want to -go home Christ-
mas". And he said, "You can go home, and I will have it 
corrected and send you a copy of the paper". And I said, 
"Mr. Haynes, something wo_uld have to be done about it'". 
Q. Why didn't you want to go home before the correction 
was made in the paper? 
A. Because I found that what my mother had told me was 
true, and I wanted the people d~wn home to read it and see 
that it was not true. 
Q. Did they make the correction T 
A. l.\fr. Haynes said, '' The best thing for you to do is to 
resign as administratrix, because the further you go in the . 
court, the more embarrassment you will have". And when 
he told me that, I said, "I will not leave until this cor-
rection is made''. So after Christmas no correction had been 
made. Some time in November I went to the office, and I 
said to the lady in the office that Mr. Haynes said, "I will 
leave the paper here". And the lady looked for 
page 63 r the correction. And . she could not find it. And 
I went back to the office to c.atch Mr. Haynes in 
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the office. .And he said that he would iake the correction. 
And I told him, '' I will not be back here flny more. You can · 
do what you will about it". So I told him that I would . 
try to do something else about it and that I would not be · 
back to the office again. So I went to tlawyer Midgett and 
I called Lawyer Midgett, and he wrote o the Journal and 
Guide that there was to be some correct on. 
Q. Are · these the corrections that you saw in the paper Y 
A. No, sir, I did not see. these in the paper. -
Q. But they did appear in the paper? 
A. Yes, sir. 
Q. Go ahead and read those articles. 
(Witness reads article which appeared in the issue of the 
Journal and Guide dated December 25, 937, offered in evi-
dence as "Plaintiff's Exhibit B. F. #2", !dis as follows:) 
'' It was erroneously reported in two p .evious news stories 
in the Journal and Guide on the suit br,ught by the estate· 
of the late Mrs. Lenora White against t e City of Newport 
News that Miss Brunetta Futrell is the m ther of Mrs. White. 
Miss Futrell, who was in Newport ;News ast week to consult 
with Attorney H. Clay Midgett, representipg the White ~state, 
that she is not the deceased's mother nor is she a relatiye. 
The Journal and Guide carried the f acfs concerning Miss 
Futrell as given out in a release by the a torney in the case. 
It gladly makes this correction and exp re ses its regrets for 
any embarrassment the story might have caused her pe"rson-
ally.'' 
Q. That was dated December 25th, Ohr stmas Day'r 
A. Yes, sir. 
Q. Did you go home after that? 
A. No, sir. . 
Q. Then there is another correction wh ch appeared in the 
issue of the Journal and Guid dated January 8, 
page 64 ~ 1938. (Mr. Wheeler reads said correction, marked 
''Plaintiff's Exhibit B. F. #3" and :filed in evi-
dence.) . 
Q. And then there is another correctio1;, which appeared in 
the issue of the Journal and Guide date~ January 22, 1938. 
(Mr. Wheeler reads said correction, m·arked "Plaintiff's Ex-
hibit B. F. #4" and filed in evidence.) · 
Q. Wlien did yo:u say was the :first time hat you made com-
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plaint to the representative of the paper about this false 
article? 
. A~ It was in Decen~ber-December 11th; I am not sure. I 
think that was on a Saturday, and I was· there either on a 
Monday or a Tuesday. 
Q. lt took from the 11th of December to the 25th of De-
cember to get the so-called retraction f 
A. No, sir, because I w:as taking the paper to see.-
Q. I understand that they did not retract it at any time 
so far as you know until that time in December-December 
25th? Is that right. 
A. No, sir. 
Q. And that so-called retraction or apology was published,. 
did you make a further complaint about tlle manner in ,vhich 
they retracted it Y 
A. The last one that yon read is the one which I read and 
the only one, and I turned it over to Lawyer Midgett. And 
Mr. Haynes did not make the eorrection then as I asked, as 
I gave him the mother's name so they would know it was not 
me. ...t\.nd he did not publish it. 
Q. You don't know what member of that organization 
caused the article to be published T 
page 65 ~ A. No, sir. 
Q. So far as you know they had no animosity to-
wards you personally? 
A. No. 
Q. What effect did that publicity have ori you 1 
A. What effect? 
Q. Yes. 
A. It was very embarrassing to tell me that I was the 
mother of the woman ,vho was killed, and I was not, and peo-
ple were constantly talking about it, and it just worried 
me to deatli. And after going to Mr. Haynes, he would not 
make the correction; and right after going to him on Christ-
mas Eve and asking him to make the correction and send me 
the correction down to North Carolina, and then he makes 
the correction only on Christmas Day, the 25th of Decem-
ber; and that was Christmas Eve nig·ht that I asked him 
to do so. 
Q. Did you feel that the publication of the article was in-
sulting to you? 
.!\fr. Newsome: I object to that as it is a leading ques-
tion, Your Honor. 
The Court : Let her answer the question. 
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Mr. Newsome: We wish to sa.ve the oint. 
Mr. Wheel~r: . 1 Q. All right, go ahead and answer it 
A. Yes, sir, it ,vas insult{ to me. . 
page 66} Q. Did it cause you embar1assment among your 
members of the race? . · · 
. A. Yes; I was constantly asked what it was all abouf and 
,if I had a daughter. I had a letter~rom my sister, and 
everybody on the street would ask m '' What about your 
daughter killed in jail?'' And it kept . e upset all the time .. 
And everybody I met 011 the street was onstantly asking me 
about ''my daughter". 
Q. Did you receive any communicatioijt from your relatives 
or friends with reference to that articte 1 .-
A. Yes, sir. I . 
Mr .. Newsome: We object to the last ~uestion and answer, 
Your Honor, as to receipt of any commurµcations, because this 
is a question as to whether or not she tas insulted, and not 
whether or not she received communic,tions from relatives 
or friends. We have not received any ~ommunication. 
Mr. Wheeler: I do not propose to introduce it in evidence. 
The Court: The question that com1s l has asked witness 
is proper, and the witness' statement as to people asking 
her about it. 
Mr.- Newsome: We wish to except to our Honor's ruling. 
Examined by Mr. Newsome : 
Q. You did not know the deceased w man 7 
A. No, sir. 
Q. You did not know the dP.ad woman or· the 
page 67 } woman wl10 did the cutting·? 
A. No, sir. 
Q. All those publications were made fter you qualified as 
administratrix? Is that correct f 
A. What publications? 
Q. The Journal and Guide puhlicati ns. Were all those 
publications madP. after you qualified as, administratrix with 
Lawyer Midgett T These publications f ere made after the 
publication of that article in which yo were called Mrs. f 
Is that right, -
A. Yes, sir. . 
. I 
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Q. The J ourual and Guide had never called you Miss or 
Mrs. until you came up here from North. Carolina. and quali-
fied on the estate of Lenora White, had iU 
A. Yes, sir, I guess so. 
Q. You say that the Journal and Guide had called you Mrs. 
before then Y 
A. No, sir. 
Q. When did you qualify on the estate? 
A . .Last September or October. 
Q. You did· not know the people until you came up here 
from North Carolina f 
A. No, sir, I did not. 
Q. You went to the clerk's office and qualified on the es-
tate so you could bring suit for ten thousa11d dollars? Isn't 
that righU 
A. Her mother asked me to do so. 
Q. Who is the mother T 
page 68 ~ A. Mrs. Johnson. 
Q. What Mrs. ,Johnson? 
A. The mother of the girl who got killed in jail. 
Q. Are you sure what you are talking about Y 
A. ·what Mrs. Johnson Y 
Q. Did you go all the way down to North Carolina and ask 
her to let you qualify? 
A. After I learned through Lawyer Midgett. 
Q. And did not tell you what to qualify on? 
A. No, sir. 
Q. Did you have a conversation with Mrs. Johnson? 
A. Yes, through Lawyer Midgett. 
Q. And Lawyer Midgett told you that it was Mrs. John-
son? 
A. Yes, sir. 
Q. And you are sure that Mr. Midgett told you that? 
A. Yes, sir. 
Q. And you are sure that you were only interested in get-
ting some money in this suit? 
A. No, to get it for Lawyer Midgett. 
Q. Was Lawyr.r Midg·ett related to the party? 
A. I don't know about that. · 
Q. And so Lawyer Midgett told you that Mrs. Johnson 
wanted you to come up here from North Carolina to qualify 
on the estate of Lenora White? Lawyer Midgett told you 
that? 
.L~. Yes. 
I 
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Q. So you could sue, and you came 10 help Mr. Midgett 
ouU 
A. Yes, sir. 
page 69} Q. What were you to get? I 
A. I don't know what I was to get. 
Q. Weren't you to get a little bit of thts money? 
A. I guess I was to get something; ~ don't · know how 
much. \ 
Q. Did you go to the funeral of the de d woman 7 
.A.. No, sir. · 
Q. You don't know where she was bm." ed f 
A. No, sir. 
Q. Have you ever been to her home 7 
A. No, sir. 
Q. The ,Journal and Guide did publis that you were the 
mother of the deceased, and Mr. Midge had told you that 
Mrs. Johnson was the mother of the deceased, and Mrs. John-
son wanted you to qualify on the estate? 
A. Yes. 
Q. What did you tell the clerk of the court was your re-. 
lationship to the deceased? 
A. I told him I was not any relation to her. 
Q. Are you sure you told him that f I 
.A... "\:es, sir. 1 
Q. Diclhe ask you about iU 
A. I don't remember what he asked. 
.• 1 
Q. But y~u know that you told him th,tU 
A. Yes, sn·. 
Q. You say that you had a communicailion from your rela-
tives down in North Carolina. How old are you? 
A. Thirty-three. 
· Q. Your people down there knew that you had 
page 70 } no child. Why did they want communicate with 
you? 
yo~? You had been there al your life, hadn't 
A. I had. 
Q. They knew that you did not have a1 y child f So far as 
you lrno'Y, tl10se people down there pro ably thotJ.ght there 
was somebody he.re by your name-with a ame same as yours 
--so far as you know? 
Mr. Wheeler: We object to that line f examination. We 
will introduce the letter if that line of xamination is con-
tinued. 
Mr. Newsome: ·we will be very g:lad t have the Jetter. 
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Q. When you went to the Journal and Guide office the first 
time, you merely went there to make a correction 1 
A. Yes, sir. 
Q. You got abusive, didn't you Y 
A. No, sir. _ 
Q. You got angry? As I understand your testimony, you 
got angTy because the retraction was not forthcoming quick 
enough? 
A. No, sir, I wa8 not angry. Rut I had been going there 
a month- or so. 
Q. Do you know that the Journal and Guide has a Peninsula 
issue and there is one going throughout the country? 
A. Yes, sir. 
· Q. Which one of those issues circulated in North Caro-
·Jina 7 
A. I don't know. I aRked Mr. Haynes about it, and he 
said probably it was in the next issue. - And I said, ''The 
· news that I was. the mother of the dead· g-irl wafos 
page 71 ~ in all the issues, and why couldn't the correction 
be made?'' 
- Q. You did not file suit fo.r insulting words· then, but you 
seriously wanted the correction made? Is that correct 7 
4-. I had no money in mind then, when I first went there. 
Q. When did you get money in mind? Did Mr. Midgett get 
that in your mindf 
A. No, sir. I had to take some other steps to see if any-
thing could be done about it. 
Q. Did Mr. Midgett tell you whether or not he was related 
to the-parties when he asked you about qualifying¥ 
A. I don't remember. 
Q. As a matter of fact, young lady, don't you know that 
Mr. Midgett just used you as a cat's paw to get some money 
for himself! 
A. I couldn :t tell you; I don't know. · 
M:r. Wheeler: Do you think that is a proper question to 
ask? 
The Court: He has a right to sl1ow the motive. 
l\fr. \Vheeler: Do you mean tlle motive implicating Mid-
gett? 
The Court: Yes; when she was possibly doing it at his 
suggestion, I think so. 
Mr. Newsome: 
Q. Miss Futrell, I wish to get this in the record: -you are 
a colored woman? 
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page 72.} A. Yes, sir. 
Q. And the terms "Mrs." and ''Miss" as ap-
plied to people of my and your color ar usually intended to 
be terms of respect? Isn't that righU ~en they say "Mr. 
Newsome" it is intended to be an expression of respect, is it 
not? 
~Y~. . 
Q. They might be called· ''Mrs.'' wh n they get to be 32 
or 33, might they not 7 
A. No. If you are a ''Miss'' it woul make no difference 
if you were 132 years old. 
Q. And so you got right angry 7 
A. No, sir, not so angry, but just a 1 ttle. 
Q. Is this the correction ( showing witness article) 7 
A. I folded the paper up. I , 
Q. Do you mean that they just publi~hed that and it did 
not go into your paper¥ -
A. They must have. 
Q. I have just given you your paper. I will read this: . 
. (Mr. Newsome rP.acls the article whic~ appeared in the is-
sue of the Journal and Guide published oµ December 25, 1937, 
being marked "Plaintiff's Exhibit B. F.l#2," and is as fol-
lows: 
''It was erronnously reported in two p evious news stories 
in the .T ournal and Guide on -the suit brotght by the estate of 
the late Mrs. Lenora White against the C ty of Newport News 
that Miss Brunetta Futrell is the mother f Mrs. White. Miss 
Futrell. who was in Newport News last P.ek to consult with 
Attorney H. Clay l\f.idgP.tt, represcntinf the White _fil;tate, 
that ~he i~ not the deceaAcd 's mother npr is she a relative .. 
The ,Journal and GuidP. carried the fa ts '\3oncerning ::M:iss 
Futrell 8.s given out in a release by the ttorney in the case. 
It gladly makes this. correction and expr ~ses its regrets for 
any embarras~ment the story might ·h e caused her per-
sonally.'' 
page 78 ~ Q. Wasn't that apology su cienU 
A. No, sir. That isn't wh t I asked for. I 
wanted them to give the name of the other of the dead 
woman. 
Q. ~rlwy may have mado n mistake. ~ en have made mis-
takes sometimes and called a Negro moth r without intending 
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an insult and the word ''Mrs.'' might not be insulting. To 
whom was it insulting·! 
A. To me. my mother, and everyone who knew me per-
sonally. 
Q. You didn't know them personally Y 
A. No, sir. 
Q. You take tpat paper in North Carolina? 
A. Yes, sir. 
Q. And they still take it there T 
A. So far as I know they do. 
Q. And you take it yourself? 
A . .Yes, sir. 
Q. And you say the rea~on that the apology was not sat-
isfactory was that they did not point out who was the mother 
of the child. It wouldn't have made any difference if you 
had been the "Mrs." would itY 
A. No. sir. It seems to me that it made a lot of difference. 
Q. How did it hurt you? 
A. By the way people have been talking about me. 
Q. Do you tell the jury that the people there were asking 
you about it all the time? 
A. Yes. 
Q. Did they ask you why you pushed your ''nose'' into this 
suil! , 
page 74 ~ A. I didn't push my nose into it. 
Q. How did ·you A"et into it, then Y 
A. I just came here and Qualified on the estate. 
Q. And didn't evPn know the people! 
A. (Witness makes no answ,w to the last question.) 
REDIRECT EXAMINATION. 
Examined hy Mr. "Theeler: 
Q. What is your sister's name? 
A. Novella Harrell. 
Q. WherP. does she live? 
.A.. N cw York. 
Q. Is that your sister's signature (showing· witness signa-
ture)? 
A. Yes, sir. 
Q. Did slrn write that letter to yon? 
A. Yes, sir. 
Q. And you received it about what time t 
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A. I received it last November, and m mother brought it 
to me, and she read it and thought I wasj at home. 
Q. Did your mother bring this letter t9 you Y 
A. Yes, sir, she brought it to me, anq she had seen it in 
the paper, and my brother was asking miabout it. 
Q. In other words, the letter was reeei ed by your mother 
in North Carolina and it was brought up h re by your mother Y 
A . .Yes, sir. ~ Q. It is dated November 22, 1937, 215 West 123rd Street,· 
New York. (Said letter is read by Mr. heeler, and for the 
purpose of identification is marked ''·Piliintiff 's Exhibit B. 
F. #5" and filed in evidence. The letf r is quoted as fol-
lows:} · 
page 75 r 
'' My dear Sister : 
"215 W. 123rd t . ., -New York City, 
November 22, 1937. 
'' Hope you are well and getting alon . fine. As to us we 
are just so so, and I have been so upset f1 bout you and wor-
ried. Have vou seen the Journal and G ide and what is in 
1 
there about you. Brother and I saw in th. Journal and'Guide 
that Brunetta Futrell was suing the Cit~ of Newport News, 
Va., for her daughter that got kill ... in JJail. Sister what is 
that all about you. I know you don't hive a daughter and 
have every been married. I just can't u~derstand it no way. 
v-Vho in the world could put such a thing liike that in the paper 
about you. . Brother said every time he run up with some 
of the people from home, was asking im about it, and I 
really do get tired of people asking me I told them that 
they knew just as well as I do that you on 't have a <laugh- . 
ter. They said, yes I know she don't h e one, but what is 
all this about. Write me at once a.nd t I me what it is all 
about. I still can't see why anybody w uld publish such a 
Jie about a nerson unless they knew wh they were talking 
about. ·write me at once and tell me wha it is all about. that 
must be som~body trying to frame up s . ething on you be-
cause I no it is not. true. And if I was you I would go to New-
port News and see what it is all about. 
"Love to all speak of me. Brother se 
'' Truly yours Sister 
( Signed} '' NOVELL HARRELL.'' 
• 
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RE-CROSS EXAMINATION. 
Mr. Young: : Q. I know it is not customary _for more than one counsel 
to cross examine the same. witness, but I want to ask you one 
question. In this· letter here she states : '' I know you don't 
have a daughter and have every been married.'' Did she 
state that? 
. A. Yes, sir. 
Q . .And here she states: ''Brother said every time he run 
up with some of the people from home, was asking him about 
it, and I really do get tired of people asking me. I told them 
that they knew just as well as I d.9 that you don't 
page 76} have no daughter. They said, yes I know she don't 
have one, but what is all this about''. Do you un-
derstand that these people knew that you did not have a 
daughter? Is that what the letter says t 
A. Yes, sir. 
H. CLAY MIDGETT, 
be~ng first duly sworn, testifies as follows : 
DIRECT EXAMINATIO.N. 
Examined by Mr. Wheeler: 
Q. You are H. Olay Midgett f 
A. I am: 
Q. How old are you T 
· A.. Fifty the 5th of October (this month). 
Q. You are a lawyer and are representing the plaintiff in 
this suit? 
A. Yes. 
· Q. You are located in Newport News, Virginia? 
A. Yes. 
Q. About how many years have you been practicing Iawf 
,A. About 17 years. ~ 
Q. Were you engaged to represent the estate of Lenora 
v\i~itef 
A. I was. 
Q. When did she come to get you to represent herY 
A. 14th of September, 1937. 
Q. Go ahead and tell about the circ-amstances of it. 
A. Lenora White was found fig·hting- in the· street with an-
other woman by the name of Lillian Furbush, and was ar-
rested, and against the protests of the other woman and her 
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explanations was placed in the locku in Newport News, 
without either of the parties being se rched and were put 
~ogether in the cell of the jail. About t~n minutes after they 
were put in there Miss Lillian Furbu8t completely cut and 
disemboweled the other woman and killed her. 
page 77 ~ Mr. N ewsom_e : We concere all of that. 
Mr. ·wheeler : 
Q. The plaintiff is alleged to be an u,marrie~ woman, and 
you were engaged to represent the es~ate, and you had a 
su.it against the City of Newport News!W Is that true! -
A. I did. 
Q. But it developed that you did not ave a case T · • 
A. Yes. It subsequently developed th tit was a matter of 
,iurisdiction, and not one on the merits pf the case. 
Q. Did you g-ive the elournal and Guide an article for re-
lease! ' 
A. I did. I submitted a writ of snbp,·ena duces tecum, but 
I have not seen it since. · 
Q. To whom did you hand that releare (looks for the pa-. 
per)7 , 
Mr. Newsome: I am a little surprise . Here is an article -
supposed to have been submitted to thl1 Journal and Guide. 
that has been examined here, and Mr. Midgett is not here 
before you for trial, Your Honor, for an charge against him, 
but it is a suit as to whether or not any ~nsulting words were 
used against Brunetta Futrell. And itfeems to me that an 
effort here is being made to take the ju y's mind away from 
thP,se so-called insulting words. The J[ rnal and Guide has 
· attempted to make a satisfactory corre tion of the error, I 
understood, in publishing the articles i . question. But I do 
not think the jury should have before th mall the facts about 
the woman being locked up. We are not trying Midgett here. 
1 wish we were. 
Mr. Young: I do not see any purpo e in submitting that 
evidence. 
(Mr ... Wheeler reads the grounds of d fense, which are as 
follows:) · 
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page 78 r '' Virginia : 
In the Circuit Court for the County of Elizabeth City. 
'' Brunetta Futrell, Plaintiff, 
v. 
'• The Guide Publishing· Company, Inc., Defendant. 
GROUNDS OF DEFENSE. 
''The defendant for a defense to this action pleads the 
general issue. And for a further defense, the defendant says 
that: 
. • '1. It has made and published three full and complete re-
tractions of and apologizes for statements alleged to havo 
been made by it as soon as its attention was called to the 
errors therein contained and before the commencement of 
this action, to-wit: in the issues of its publications, the Journal 
and Guide, dated December 25, 1937, January 8, 1938, and 
tT anuary 22, 1938. 
'' 2. That its sonrce of information for the statement pub-
lished by it and of which the plaintiff complains was a re-
liable one and usually accurate source of information on. 
which the defendant mig·ht reasonably rely; that is to say, 
that the statements heretofore mentioned were assembled and 
submitted to it for publication by its regularly employed re-
porter for the City of Newport News, and that this reporter 
wrote the al'ticle from information furnished him bv the 
plaintiff's counsel, whom he, this reporter, had every 1:eason 
to believe was reliable and accurate. 
"3. That the defendant used due diligence and care in.gath-
ering and publishing· the statements complained of, and was 
not g·uilty of any negligence or malice on its part. 
''4. That the publication complained of was made by the 
defendant in good faith, and in the belief that the facts 
therein stated were true and accurate, and further that the 
defendant had no reason or intention to defame or insult the 
plaintiff thereby. 
"5. That the plaintiff did call the defendant's attentiou to 
the errors complained of and did request that defendant pub-
lish a correction thereof, and that pursuant thereto the de-
fendant did publish three separate retractions, corrections, 
and apologies in its paper, the Journal and Guide, in its is-
sues dated December 25, 1937, January 8, 1938, and January 
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22, 1938, ancl that these apologies and r tractions were made 
with reasonable promptness and fairne' s. 
(Signed) "THE GUID PUBLISHING CO. 
By THOS. W. Y UNG, 
Of Counsel. 
By J. THOS. NE SOME, 
p. d." 
page 79 ~ Mr. Wneeler: If it were Tuased upon a souree 
usually considered relia·ble it!1 ould be a complete 
defense. We propose to show that he ever made any such 
statement, and we are relying upon this paper. 
The Court: Go ahead. 
Mr. Newsome: We will now take exc ,ption. 
Mr. Midgett: I do. 1
1 
. 
Mr. Wheeler: 
Q. You have a copy of the release thjt you handed to the 
representative of the Journal and Guide. relative to Brunetta 
Futrellf . . 
A. Yes, I have. . · 
Q. Is there any mention in there at a1'Y point to the effect 
that Brunetta Futrell was the mother ofi Lenora White T 
1\. No, there is not. t Q. Is there anything in there from hich any inference 
coul<l be drawn¥ 
A. So far as I can see, there is not a 1Y inference in there 
that she was the mother of Lenora Whi e. 
I Rhmild Jike to further state-
Mr. Newsome: Counsel is examining y u, Lawyer Midgett. 
Mr. Wheeler: 
Q. What is the statement that you wis to make? 
A. I want to state further that I. gave copy of this state-
ment to the representative of the Journ 1 and Guide, to the 
Rtar, and to the daily papers (the white apers), all of them 
at the same time. 
page 80 ~ CROSS EXAMINATI 
l\fr. Newsome : 
Q. l\fr. Wheeler asked you this questi n: From the body 
of this pa per are there words from which it could be inferred 
that Brunetta Futrell was the mother o the deceased, and 
j ' 
66 Supreme -Court of Appeals of Virginia. 
H. Olay Midgett. 
you said, ''No''. Now, I am going to ask you this question : 
You did qualify on this estate, didn't you Y 
A. I did. 
Q. Miss Brunetta Futrell qualified on it, also Y 
A. Yes, we qualified jointly. · 
Q. I will ask you now, would not an inference naturally _ 
be drawn that this plaintiff was the mother who qualified on 
this ·estate, having qualified upon the estate of somebody! 
A. Let me see if I get your meaning. 
The Court: Do you mean to object? 
Mr. Wheeler: Yes, sir. He has asked him ~ question that 
he is not qualified to answer. It is argumentative and may 
be tmbmitted to the jury in argument. I do not see how 
Midgett 's opi~ion would be any more persuasive than His 
Honor's or mme. 
The Court: He is asking for an admission. I think he 
can ask it. 
· Mr. Newsome: _ 
Q. I will ask you this question: If you as a reporter for a 
newspaper had gone to the clerk's office and had seen that 
somebody had qualified upon the estate of the deceased 
woman or someone else, would you not naturally have in-
ferred that she was the mother of the deceased f 
page 81 ~ A. No, sir-ree. 
Q. In other words, if you should die and I as a 
newspaper reporter went to the clerk's office and saw down 
there the name of somebody who had qualified upon your es-
tate, would not a person almost inevitably conclude that the 
· person named was related to the deceased Y 
A. I think I should stick to the records and not put any-
thing- else in the record. · 
Q~ Now, Mr. Midgett, you say that you had been employed 
to represent this1 estate when you went there! 
A. Yes, sir. 
Q. Who employed you 1 
A. The mother of the dead girl. 
Q. Where is she Y 
A. I haven't the slightest knowledge; somewhere in New-
port News. 
Q. What was the need to get Brunetta Futrell to qualify Y 
A. As I said in my opening statement, the onlv wav to 
get jurisdiction was to get a person from another"' State to 
qualify and T asked her to qualify. 
Q. Why didn't you ask someone else Y • 
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A. I might have asked any citizen ~n the United States 
to do so after the expiration of the period of time. 
Q. Name one to the jury who has dof e so but yourself! 
Mr. Wheeler: This line of examinJfion is calculated to 
prejudice the minds of the jury, and I ~bject to it . 
. . M .. _.r. Newsome: \Ve wish to show tie full picture to the 
Jlll'Y· 
page 82 ~ Q. Have you known in your! 17 years of law prac-
tice to your own knowledge rs a lawyer in New-
port News or elsewhere outside yoursel · another person who 
qualified upon an estate and sued whe~ the mother of the 
deceased is right here 7 I_ 
A. I will answer it this way: I don't recall an instance 
now, but I can cite you a number of in 1 tances from the law 
books where it is constantlv done. 
·Q. But I want to know "the. circumst n-0es of those cases. 
Is that the only release that you se1Jt to the Journal and 
Guide about this matter? 
A. No. I told you that I supplemente it with a subpoena 
du,ces tecum about it. 
Q. Have you sent the Journal and Gui le any other release f 
A. Yes. 
Q. Where is the other release? 
A. I lost it somewhere. In fact, I ha e a letter that I got 
from them, which I would like to find. made a copy of the 
release. 
Q. You made a copy to keep? 
A. Yes, sir. 
Q. "What kind of carbon paper did yo use at that time? 
A. I get my carbon paper from the Five-and-Ten-Cent 
Store. 
Q. Black or blue? 
A. I don't know. Sometimes I use wo or three sheets, 
not the kind of lawyers like yourself; h o or three different 
kinds. J 
Q. Will you toll the court and the ju y, if you remember, 
where you were when Mrs. Johnson reta~·l ed you to represent 
her, because I want to warn ou as to it! 
page 83 ~ A. To the best of my lrno, ledge, it was in mv 
office. I had an office in the rown Savings Rani( 
Building-. 
Q. Was it in the day-or nighttime 1 
A. I think it was at night. , . 
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Q. How late at night? . ·-· 
A. It was in the Fall of the year and it was probably seven 
o'clock. 
Q. Have you seen her since, then? 
A. I have seen her since then. She comes to my house 
sometimes. 
Q. When did you last see her? 
A. Probably two or three months ago, just before I moved 
to Hampton A.venue. 
Q. Has she ever been in court with you in any of these 
suits? . 
A. She }las never been in court except when needed. 
~ Q. There was the question of you all dividing up the money 
that you. were suing for, wasn't therP. Y That was before the 
court, too, wasn't it? 
.A. How could it be Y I had to show the jurisdiction. 
Q. As a matter of fact, Mrs. Johnson has never been in 
court, and you can never show a contract that you ever had 
with herf Can you, or will you, produce iU 
A. I think I can. 
Q. Well, produce it. 
A. (Witness hands Mr. Newsome a paper.) 
Q. Is- this Mrs. Johnson's signature? 
A. (Witness looks at signature.) It is. 
Q. I see another signature. Is that Cora Johnson's son? 
A. It is Cora Johnson's husband. 
page 84 ~ Mr. Newsome: We ask that this paper go in the 
evidence. ("Exhibit H. C. M. #2'' is filed in the 
evidence.) 
Mr. Miclgett (witness): I think you can find her on Ivy 
Avenue or somewhere else. 
Mr. Wheeler : Judge, we rest. 
EVIDENCE FOR THE DEFENSE. 
S. A. HAYNES, 
l,eing first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
Exam i.ned by Mr. Young: 
Q. Your name is what¥ 
A. S. A. Haynes. 
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Q. What is your occupation? 
A. I am a journalist. 
Q. For whom do you workf 
A. The Journal and Guide. 
Q. In w}lat capacityY 
.A.. The Peninsula Manager. 
Q. That is, you _are in charge of the ournal and Guide 's 
activities in the Peninsula? 
A. Yes, sir, I am. 
Q. Are you the reporter who sent in io the office in Nor-
folk of the Journal and Guide the story 4bout Brunetta Fut-
rell's suit against the City of· Newport , ewsY . 
.A .• I am. 
Q. Ou what facts and where were these facts obtained upon 
which von wrote that story? 
., A. T,h~ story was written f om a release given 
page 85 ~ to me by Attorney H. Clay ,idgett. 
· _ Q. Was it handed to you p rsonally by Attor-
rwy MidgetU . . · 
A. It was handed to me by him pei:so, ally. 
Q. Were they in his handwriting or we e they typewritten! 
.A. Three copies were typewritten and the· other one was 
in his handwriting. . 
Q. I hand you an article from the Jou nal and Guide that 
has been introduced in evidence and as you if that is the 
story that you sent as the result of rece pt of this release? 
.A. This is one of the stories. 
Q. This story states that Brunetta Fut ell was the mother 
of Lenora White. That fact was gotten d written by you f 
Ts that true 7 
A. Yes. . 
. Q. Where did you get the information ·ust referred to? 
A. The information came from a releas procured from At-
torney H. Clay Midgett, handed to me by him personally, and 
he asked to be given publicity. r 
Mr. Wheeler: We ask for the release. 
Mr. Young·: I will bring that out. 
Q. Do you have a copy of that release t at Midgett gave to 
yon? · 
A. I have not. 
Q. Will you tell the jury and the court w ere it is f 
A. It is the policy of the Journal and Guide to keep all 
70 . Supreme Court of Appeals of Virginia. 
8. A. Haynes. 
news items for a period of two weeks, after which they are 
destroyed. 
Q. Will you tell where the release is Y 
page 86 ~ A. I don't lmow where it is. 
. Q. Has it been destroyed Y 
A. It has been destroyed. 
Q. Was that paper destroyed in keeping with your usual 
procedure? 
A.. It was. 
Q. Do you get in your office large quantities of these re-
]eases T • 
A. I do. 
Q. And you keep them for two weeks for the stories for 
any question that may come up 1 
A. I do. 
Q. A.re you positive that the release handed to you by 
Attorney H. Clay Midgett stated that Brunetta Futrell, ad-
ministratrix of the estate of Lenora White, was the mother 
of Lenora White? 
l\fr. ·wheeler: I object to the question. The question is 
obviously leading, for one thing, and 1 want to reiterate my 
objection to it because the so-called written release was not 
proclucecl. 
The Court: That was accounted for by his saying that 
the paper was destroyed. He can strengthen his explanation 
if he finds it possible. 
Witness: I am positive that the story covered all the 
facts as contained in the release, because that was the only 
knowledge I had of the case. I did not cover the case in court. 
Mr. Young: 
Q. Did you get any inf orma.tion about this case 
page 87 ~ from any other source except from Attorney 
Midgett? 
A. No, sir, I did not. 
Q. Did yon know Miss Brunetta Futrell Y 
A. Not until she walked into the office and made herself 
known. 
Q. Did you have any interest in the case? 
A. No, sir, none at all. 
Q. When she came in and asked for a correction, do you 
remember about what date that was Y 
A. I don't recall the date. It was about three weeks after 
the story appeared. 
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Q. She has tP.stified that it was abo t the 11th, 12th or 
13th of December. Is that approximat ly correct¥ 
A. Approximately, yes. I think it w s several weeks after 
the storv appeared. 
Q. Wi1en she talked to you did yo promise to make a 
correction of the statement, but told er that it would be 
too late to get it in that week's issue of the paper, and would 
get it in the next week's issue? Did yo tell her tha.U 
A. l did not. 
Q. What was the date of the next iss e of the Journal and 
Guide? . · 
A. Tha-t would be Saturday, Decembe 11th. The paper is 
printed in advance for Saturdays. 
Q. It is printed once a week¥ 
A. Yes, sir, it is. 
Q.- As I understand you, you told he. that it was too lflte 
to g·et it in the issue in question, and th;e next issue was De-
cember 18th, and you told her it was tot' late for that issue? 
A. I did. 
page 88 ~ Q. What is the next'issue fter December l8tl1? 
A. December 25th. · 
Q. And that was the one that you tild her was the first 
one you could get the correction in? · _ 
A. Yes, sir. i 
Q. I show you another article purportf-: g to have been pub-
. lished in the .Journal and Guide under d te of January 22nd. 
· A. This is a correction which was als made in DecembP-r. 
Q. Did you have a conver~ation with jrunetta Futrell after 
this 7 . 
A. Miss },utrell came into the office nd asked for a copy 
of the paper in which the correction ippeared, and left a 
North Carolina address for the paper to e forwarded to. She 
said that she wanted me personally to h ve the paper mai1ed 
to that address. 
Q. Did you mail it to that address? 
A. No, sir, because Miss Futrell ha not left Newport 
News. I happened to see her on the stre ts of Newport News 
after that time. She never did come ba k; and within a few 
weeks she sent a man, .I think by the n!me of Carnes. Mr. 
Carnes said that she was sick, never mi d about that. 
Q. I want to ask you one more ques on. You have said 
in your testimony that_ the facts you ob ained for the story 
that was published were !{Otten from . Midgett, and that 
you did not keep the paper that he ga e you and that you 
could not now produce it because it has en destroyed. Tell 
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the ;jury whether or not you are willing to state on your oath 
· and to your knowledge that the paper that he gave to you 
stated that Brunetta Futrell was the mother of Lenora 
·white? 
Mr. Midgett: I object to the question because it has al-
ready been ~nswered. 
page 89 ~ Mr. Young: I withdraw the question. 
-CROSS EXAMINATION. 
Flxamined by Mr. Midgett: 
Q. Mr. Haynes, you say that you are a journalist. So that 
the jury will understand the situation, I would like to get 
some of your background. Where were you born? 
A. In Belize, BritiRh Honduras, Ce'ntral America.· 
Q. How long have you been in this country! 
A. I came to this ·country in 1921 and have been here since. 
I have traveled in other countries. 
Q. Are you a citizen of the United States? 
A. No, I am not. 
Q .. Of what country are you a citizen? 
A. Great Britain. 
Q. On what papers and magazines have you worked? 
A..· I have worked on the news and editorial staffs of The 
Philadelphia Tribune, The Negro W or Id, and the Journal and 
Guide; also contributor to several colored magazines, among 
them Opportunity, journal of the National Urban League. 
Q. So yo1:1 are quite an expert and qualified as a newspaper 
reporter! 
A.. I will not say that I am an expert, but a trained news-
paper man. 
Q. What other duties have you performed in other lines 
that tend to make you more accurate as a newspaper reporter f 
A. I have been engaged in practically all phases of the 
newspaper work. 
page 90 ~ Q. Have you ever held a position of honor or 
trust in newspaper work? 
A. I have not. 
Q. VVere you ever associated with Marcus Garvey? 
Mr. Young: I object to that question as irrelevant. 
The Conri: I don't know what is ·the purpose of the quP,R-
tion. 
l\fr. Young: vVlrnt he is trying to show is irrelevant. 
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.Mr. Midgett: I withdraw the questi . . . 
Mr. Young·: It certainly seems to h ve passed over tlie 
heads of every one here, and I would 1 e for the Court to 
sustain the Qbjection. 1 
The Court: The question has been.l'"thdrawn. .. 
Mr. Midgett: _ 
Q. Mr. Haynes, what are your specific duties now with the 
·Journal and Guide, and how long have ~ ey existed Y 
A. The Peninsula Manager and attendtng to the news pub-
lication and circulation on the Peninsula 
Q. You have supervision of the complete job on the Pen-
insula? · 
A. I have. . 
Q. When news is brought in to you youlre-type itY · 
A. I do. · 
Q. And, of course, in re-typing news you make mistake~ 7 
Isn't that true? \ 
pag·e 91 ~ A. What is that? · _ 
Q. (The next preceding que~· tion is repeated.) 1 
A. The only mistakes I know of are t e mistakes brought 
to my attention by t:he Managing Edito . · · 
Q. From the experience t.hat you have had on various pa- · 
pers, · you are, of course, familiar with the fact that wJ-1en 
you are reporting a court action or procieding in court you 
are bound not to vary from the record in the book? 
Mr. Newsome: I object to the questio as being purely a 
question of law. In handling- a paper from the clerk's office 
you cannot chang·e it, but in a matter ~oming on in Your 
Hont)r 's court there might b~ a ·mistake ·\ it. It is purely a 
question of law. And if an instruction is offered, for in-
stance, I cannot change it for a newspa er. I~ am a news-
paper man, myself, and a newspaper an cannot show a 
variation in news from the pleadings in ourt. It is purely 
a question of law, it seems to me. 
The Court: I ,vill let him answer it. 
Mr. N cwsome : We wish to save the 
Mr. Midg·ett: 
Q. In your varied reporting experience and from your de-
tailed dealings t]1at you have had, you ha e learned, have you 
not, found that it is necessary fro you ot to vary a court 
record when 1~eporting a court proceedin T 
I 
I 
,-
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A. This was not a court proceeding. I was reporting it 
from your release. 
page 92 1~ Q. Do you know of any reason why you should 
recehre such a release and you would publish '' Mrs. 
· Brunetta Futrell, the DJ.Other of Lenora White'' when all other 
papers in the same vicinity would publish it in another way t 
A. I was not concerned with the way the other papers pub-
lished it, but I relied upon your relea.se and published the 
facts accordingly. 
Q. On what date was it you came into my office Y 
A. I cannot remember the date. 
. Q. Then how do you happen to remember when Miss Futrell 
came to youY Do you remember that dateY 
A. I remember the date from the issues printed. 
Q. Do you remember how many times she came to you T 
A. No, sir. 
Q. Was anyone with her when she came to yon? 
A. She was _bv herself. 
Q. What was w your reason for suggesting that she rcsig-n 
as administratrix? 
A. I have never so stated. When·she came to me and asked 
me to make the correction she gave me the imprPssion that 
. she was not satisfied with the facts brought to her by Mr. 
Midgett. I told her that ''I am not a lawyer, and if you 
are not satisfied with what Mr. Midgett said to you, you 
should get another lawyer". 
Q. That is your story. You have no interest in the casef 
A. I have not. _ 
Q. You would, of course, like to see your lawyP.rs succeed 
in this case Y 
page 93 ~ A. I would not like for my company to fail in 
it, because I hav~ an equity in the company. If 
the company goes out of busmess, I lose my job. 
Mr. ·wheeler : 
Q. You said that you l:iave an "equity" in the company! 
A. I have an interest in it. 
RE-DIRECT EXAMINATION. 
Examined by Mr. Young: 
. Q. You said that Mr. Midgett asked you for publicity in 
this caseY 
. A. He did. 
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Q. Has he subsequently asked you for ublicity in the J our-
nal and Guide 7 
A. No, sir. 
Mr. lVheeler: I object to this line o examination as be-
ing irrelevant. 
Mr. Young: It will show that he w,s very fond of pub~ 
licitv. · 
· The Court: The objection is sustainetl. . . 
Mr. Young': I withdraw the question! 
. P. B. YOUNG, 1 · 
being first duly sworn, testifies I as follows: 
DIRECT EXAMLNAT ON. 
Examined by Mr .. Newsome : . . 
Q. Mr. Young, I believe you are the 1 , anaging Editor of 
the Norfolk Journal and Gui e T 
page 94 ~ A. I am Editor in Chief. 
Q. How long·have you bee publishin~ that pa-
pei-, Mr. Young? 
A. About thirty years. 1 
Q. Mr. Haynes here is your reporter~ 
A. He has charge of the Peninsula of1e; that is, Newport 
News, Hampton, and Phoebus area, with n office in Newport 
News. 
Q. News articles over on this side of the waters and back 
up -as far as Williamsburg ·and thereabo!ts go sometimes di-
rect from his office and sometimes from )tour of flee 1 _ 
A. Most everything from the Peninsul is forwarded from 
Mr. Haynes' office. 
Q. How long has he been employed by your corporation 1 
A. About two and a half years, now. 
Q. Mr. Young, do you know Mr. Hay es' general reputa-
tion for truth and veracity? 
)fr. Wheeler: I object to that questio , because his repu-
tation l1as not been put in issue. . 
Mr. Newsome: It has as -between hims If and Mr. Midgett. 
Mr. ·wheeler: We have not attacked· is character. 
Mr. Newsome: We are not attemptin to accuse you per-
sonally of attacking it. 
The Court: He can answer it. 
Witness : He has been entirely depen 
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pag·e 95 ~ Mr. Newsome: 
Q. Do you know anything personally about the 
original article which was complained of and about these re-
tractions¥. Did he look after these retractions personally for 
yout 
A. Yes. ,Just as soon as the matter was brought to my 
attention I ordered the correction he made, and i.t was made 
in the first issue published after the report was made. 
Q. Did you know Miss Futrell personally? 
A. No, sir; I saw her for the first time today. 
CROSS EXAMINATION. 
Examined by Mr. Midg·ett: 
Q. ·who is your advertising representative? 
A. For Newport ;News? 
Q. No, for the corporation? 
Mr. Young: I object to this line of examination as it is_ 
irrelevant. 
Mr. Midgett: I withdraw the question. 
Q. In the period covering November and December, 1937, 
what was your average circulation on the Peninsula Y 
A. Around twenty-five thousand. 
(End of evidence.) 
page 96 ~ ARGUMENTS, IN PART. 
Opeuing argnment by Mr. Midgett: 
When the F1ederal Government was established by our 
fol'efathers (reading from a book)-
Mr. Newsome : The court has passed upon the law in the 
·case and we objr.ct to his reading the law. 
Mr . .Midgett: All rig·ht, I will close the book and make a 
statement without it. 
vVe l1ave here a giant corporation whose influence ex-
teilds all over this countrv. . 
Mr. Young: I object to that statement, Your Honor, as I 
conclude that counsel is not to inject any side issues in this 
case. He has just referred to the corporation as being a giant 
corporation. 
Mr. Wheeler: It shows how far this case goes. 
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The Court: He has the right to spe k of the breadth· to 
which it might have gone. The jury wil consider the extent 
to which it should be considered. \ 
Mr. Midgett: If a newspaper had a circulation of 25,000 
copies at the time in question in the Cit 1 of Newport News, 
in Hampton, Elizabeth City County, \ irginia and .nearby 
points, isn't it reasonable to suppose t at as to every one 
of the papers that circulated in this t rritory there were 
probably five readers V And · there were 25,000 
page 97 ~ that circulated here, this num , er being multiplied 
.. by 5 would mean a circulation of 125,000. 
'11he plaintiff comes here hurting nob dy, undertaking to 
do a friendly favor, undertaking to do a thing that she had 
a right to do, in qualifying upon the esta e of a friend. She 
did not know any of the parties, but bei g advised by coun-
sel, she did as counsel suggested, and n law has been vio-
lated. 
Now, why should their representative, who says that he 
comes from Briti~h Honduras, Central America, and has 
been in this country so many years, andt a journalist, and 
ha~ worked for this. or that paper or agazine, and has 
worked all through this country-why sh Id he make such a 
mistake as to call this woman ''Mrs." a d to say that her 
child was injured in jail, after having . 11 this experience, 
when it is shown here that a release was 1 ·iven to him which 
contained words from which, neither ex ressly nor by im-
plication, it eould be shown that she is a '' rs.'' or the mother 
of u childf 
The reporter for the paper says that ' quantities of news 
are turned in to me, and I re-write and se ditto the paper". 
]h·om the evidence, he had just taken the job. Another per-
son had been turned off the job. Is it no~ reasonable to be-
lieve that possibly in turning away one person and putting 
on another damage may have been done to the circulation 
of that paper and they were trying to re air the damage? 
Mr. Young: I hate to interrupt the spea er, but he is bring-
ing· in questions here that could not possib y be relevant. 
The Court: I was not payi · particular atten-
page 98 r tio11 to what the speaker said. . . 
Mr. Young: He is referri~ to the loss of 
prestige of the paper by reason of the ~ermination of em-
ployment of the person. 
]\fr. Midgett.: I asked, Your Honor, if from the evidence 
it is not possible that they were trying· to epair the damage 
done in turning away a party such as .wa given in evidence 
liere was turned away. 
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Mr. Young: There is no evidence upon which you can base 
tha i possibility. 
Mr. Midgett: It was testified that Miss Ethel F. Lively 
worked for this col)lpany and that a_ little later Mr. Haynes 
1
was given the jo·b, and it is a question whether they were try-
ing to repair the d~mage done to its circulation. -
Mr; Young: I withdraw my objection and leave the ques-
tion to the jury. . .-
( Arguments heard as follows at the conclusion of argu-
ment by Mr. Midgett: first by Mr. Newsome, then oy Mr. 
Young, the closing argument being made by Mr. ·wheeler.) 
(The jury went out and at the conclusion of its delibera-
tion 'brought in a verdict for the plaintiff, awarding damage~ 
at five hundred dollars, to which verdict of the jury the fol-
lowing motion was made : ) 
Mr. Yo:ung: Your Honor, we wish to make a motion that _the 
verdict of the j.ury be set aside as being contrary to the law 
. and evidence. 
page 99 ~ Your Honor, before arguing the motion, I wish 
to state that my associ_ate, Mr. Newsome, is absent 
and I would like to argue it when he is present, if the motion 
to argue it is granted. 
T!J.e Court: Of course, if you· do not desire to press your 
motion, you can have the clerk withhold entering up judgment 
now. 
Mr. Young: I would like to have the motion continued. 
Mr. Wheeler: You are not making any exception to the 
instructions T 
Mr. Yonng: No, sir. 
The Court : Very well, that will be all right, gentlemen. 
Copy of tlle 'proceedings ref erred to in Bill of Exceptions 
No. 6. 
J. L. McLEMORE. 
page 100 ~ Virginia : 
In the Circuit Court for ~he County of ,Elizabeth City. 
Brunetta Futrell, Plaintiff, 
v. 
The Guide Publishing Company, Inc., Defendant. 
The Guide Publishing Co., Inc., v. ·79 
JUDGE'S CERTIFIC TE. 
I, J. L. McLemore, designated and acting Judge of the 
Circuit Court of Eliza:beth City Conn , Virginia, who pre-
si~ed over the foregoing trial, do hereb)j cer!ify that the fore-
going, to the best of my knowledge anq behef, 1s a kue and 
correct .copy of the report of testimonyj~ ffereq. on behalf of 
the parties hereto, the exceptions taken to the court's ruling 
as set forth elsewhere in this record i def end ant's bills of 
exception and other incidents of the tri I in the case against 
Brunetta ]f•utrell v. Guide Publishing Co pany; and I further 
certify· that the annexed evidence is the omplete proceedings 
of the trial and a true stenographic rec rd of the- same, and 
that the attorney for the plaintiff had reasonable notice in 
- writing. of the time and place when set record and the ·testi-
mony and other incidents of the trial w uld be tendered and 
presented as the defendant's certi:fica te of exceptions 'to the 
undersigned for verification and the s me is sig·ned, sealed 
and certified as part of the record in this case gy the de-
fendant's certificate of exceptions No. 6, which is done within 
the time prescribed by law. 
Given under my hand and seal this th day of January, 
1939. . · 
JAMES L. M LEMORE, Judge. 
page 101 } And at another day, to-~ 
In the Circuit Court for the County f Elizabeth City. 
Brunetta Futrell, Plaintiff, 
1.,. 
Guide Publishing Company, Defendant. 
ORDER. 
This day c.ame again the parties, by heir attorneys, and 
the Court having maturely considered t e motion of the de-
fendant to set aside the verdict of the jll/ry doth overrule the 
same. I · 
The ref ore~ it is considered by the Court that the plaintiff 
recover against the defendant the sum f $500, the damages 
assessed by the jury, as aforesaid, wit interest thereon to 
be computed at the rate of six (6) per centum per annum, 
from the 11th day of November, 1938, until paid, and her 
costs by her jn this behalf expended, to which ruling of the 
Conrt the defendant; by counsel, except d. 
80 Supreme Court of Appeals of Virgiuia. 
The defendant having indicated a desire to apply to the 
Supreme Court of Appeals for a writ of error, it is further 
ordered that exe~ution be suspended for a period of sixty 
days from the date hereof, upon the defendant giving bond, 
conditioned according to law, with surety to be approved by 
the Clerk of this Court, in the penalty of $1,000. 
To the Clerk of the Circuit Court of Elizabeth City County, 
to be entered in the Common Law Order Book. 
November 11th, 1938. 
·JAMES L. McLEMORE, Judge, 
Acting for Hon. John Weymouth, Judg·e. 
In the Clerk's Office of the Circuit Court of Elizabeth City 
County, Virginia, January 9th, A. D. 1939. 
The foregoing order was this day received in office and 
entered of record as the law directs. 
Teste: 
R. E. WILSON, Clerk. 
page 102 ~ NOTICE OF PRESENTATION OF BILLS OF 
E~CEPTIONS Al~D APPLICATION 
FOR RECORD. 
Virginia: 
In the Circuit Court of Elizabeth City County. 
Brunetta Futrell, Plaintiff, 
v. 
The Guide Publishing Company, Incorporated, Defendant. 
NOTICE OF, PRESENTATION OF BILLS OF EXCEP-
TIONS, AND APPLICATION FOR RECORr. 
To: 
Brunetta Futrell, 
H. Clay Midgett, and 
Francis 1.1• Wheeler. 
Take notice, that on Wednesday, January 4, 1939, at 2 :30 
P.·M. of that day, or as soon thereafter as we may be heard, 
before the Honorable James L. McLemore, in chambers,. in 
The Guide Publishing Co., Inc., y. B unetta Futrell. 81 
the City of Suffolk, Virginia, we shall resent Bills of Ex-
ceptions in the case of Brunetta Futrel against The Guide 
Publishing Company, Incorporated, for his inspection and, 
signature, this being within sixty days f om the entry on No-
vember 11, 1938, of final judgment agai st The ,Guide Pub-
lishing Company, Incorporated, upon a erdict rendered by 
a .Jury in Elizabeth City County, Virgi ia, on the 27th day 
of October, 1938, in which the Honorable IT ames L. McLemore 
was designated judge, acting for the H~norable John Wey-
mouth, Judge of the Circuit Court of El{~zabeth City County, 
the said motion having been continued by the Honorable 
.James L. McLemore, until the 11 day of "November, 1938, at 
which time motion previously made by ounsel to set aside · 
the verdict as contrary to the law and etidence was argued. 
And you are further notified that on f anuary 31, 1939, at 
11 :00 A. l\L, we shall apply to the Clerk of the Circuit Oourt 
of Elizabeth City County f ~(, the record in the 
page 103 ~ case of Brunetta Futrell aga,ris.t The Guide Pub-
Jishing Company, Incorpora~ed, and due notice 
will be given you under the statute wh~n we shall present 
our petition to the Honorable Supreme Oourt of Appeals, or 
to one of the justices of said Court for a writ of error. A 
copy of our petition for a writ of error ~ill be furnished you 
as required by law. 
Respectfully, 
THE GUIDE PUBLitLNG· COMP ANY, 
INCORPORATED, 
By J. THOMAS NEWSO E, 
J. Thomas Newsome, and 
THOMAS W. YOUNG) 
Thomas vV. Young, 
Its Attorneys. 
On the back thereof the acceptance of service by Francis 
T. Wheeler for plaintiff, December 23, 19 8. 
Virlri.nia: BILLS OF EXCEPTIIN .. 
,. In the Circuit Court of Elizabeth ditv County. 
Brunetta Futrell, Plaintiff, I . 
v. 
The Guide Publishing Company, Incor orated, Defendant. 
&2 Supreme ·Court of Appeals of Virginia. 
·_; 
UJLL OF EXCEPTION NO. 1. 
Be i.t remembered that counsel for the defendant moved 
the designate judge for a postponement of the trial because 
material parts of the case necessary to defendant's defense 
had been previously hea1~d by the Honorable John Weymouth, 
Judge of the Circuit Court of Elizabeth City County and the 
Circuit Court of the City of Newport News, who 
pa.ge 104 ~ was ill at the time the case was called for trial. 
But the court oyerruled the objection. To the 
action of the court in overruling the objection for a post-
ponement or continuance of the case, defendant -by counsel 
excepted and here tenders its Bill of Exception 'No. 1, and 
prays that the same may be signed a.nd sealed and made a 
part of the record in this case which is accordingly done 
within the time allowed for signing Bills of Exceptions. 
Given under my hand this 4 day of January, 1939. 
JAS .. L. McLEMORE, (Seal) 
Designate Judge. · 
, Virginia: 
In the Circuit Court of Eli~abeth City County. 
Brunetta Futrell, Plaintiff, 1,. 
The Guide Publishing Company, Incorporated, Defendant. 
BILL OF EXCEPTION NO. 2. 
Be it remembered that on the trial of the issue joined be-
tween Brunetta Futrell and the Guide Publishing Company, 
Incorporated, the plaintiff, to establish her Motion for Judg-
ment introduced H. Clay Midg·ett, her attorney, as a witness 
in her behalf. Counsel for the defendant objected to H. Clay 
Midgett 's testifying on the merit of the case for the reason 
that he was representing the plaintiff as counsel. But the 
.court overruled this objection and permitted the said H. Clay 
Midgett to testify on matters material to the plaintiff's right 
to rec9ver judgment. To the action of the court in per-
mitting H. Olay Midgett so to testify for his 
page 105 ~ client, Brunetta Futrell, defendant ·by counsel ex-
cepted, and here tenders its Bill of Exception No. 
The Guide Publishing Co., Inc., v. B unetta Futrell. ~8.J 
2, and prays ihat the same may be signed and s_ealed and made-
a part of the record in this case, which is accordingly done 
within the time allowed for signing· bills of. exceptions. 
Given under my hand this 4 day of January, 1939. 
Virginia: 
JAS. L. M LEMORE, (Seal) 
De ignate Judge. 
In the Circuit Court of Elizabeth ity County. 
·Brunetta Futrell, Plaintiff, 
v. . 
The Guide Publishing Qompany, Incorpo ated, Defendant. 
Be it remembered that while the plainf , Brunetta Futrell;c· 
was on the witness stand the· followin questions and an-
swers and objections were made: 
'' Q. Do yon feel that the publicat~on of the article was 
insulting to you 7 
Mr. Newsome: I object to that as it i~I a leading question, 
vour Honor. 
.. The Court: Let her answer the ques on. 
Mr. Newsome: We wish to save the p int. 
Mr. Wheeler: All right, go ahead an ans":er it. 
A. Yes, sir, it was insulting to me.'' 
To the action of the court in permittin plaintiff, over ob-
j~ction of defendant's counsel to answer e above questions, 
defendant by counsel excepted and here tenders its Bill of 
Exceptions No. 3, and prays that the sam may .be signed and 
sealed and made a part of the record in this case, which is 
accordingly done within the ti e allowed for sign-
page 106 ~ ing bills of exceptions. 
Given under my hand and seal this 4 day of 
.January; 1939. 
JAS. L. Mc EMORE, (Seal) 
Desi nate Judge. 
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Virginia: 
In the Circuit Court of Elizabeth City County. 
Brunetta Futrell, Plaintiff, 
'lJ. 
The Guide Publishing Compa_ny, Incorporated, Defendant. 
BILL OF EXCEPTION NO. 4. 
Be it remembered that while the plaintiff, Brunetta Futrell, 
was on the witness stand, the following· question and answer 
and objections were made : 
"Q. Did you receive any communication from your rela-
tives or friends with ref ere nee to that article t 
A. Yes, sir. 
Mr. Newsome: ,v-e object to the last question and an-
swer, your Honor, as to receipt of any communications be-
cause this is a question as to whether or not she was in-
sulted and not whether or not she received any communica-
tions from relatives or friends. 
Mr. Whee]er: I do not propose to introduce it in evidence. 
The Court: The question that counsel has asked witness 
is proper and the witness' statement as to people asking her 
about it.'' 
To the ac.tion of the court in permitting plaintiff, over ob-
jection of defendant's counsel to answer the above question, 
defendant by counsel excepted and here tenders its Bill of 
Exceptions No. 4, and prays that the same may be signed and 
sealed and made a part of the record in this case, 
pa~·e 107 ~ which is accordingly done within the time allowed 
for signing bills of exceptions. 
Given under my hand and seal this 4 day of January, 1939. 
Virginia: 
JAS. L. McLEMORE, (Seal) 
Designate Judge. 
In the Circuit Court of Elizabeth City County. 
Brunetta J:t\1trell, Plaintiff, 
11. 
The Guide Publishing Company, Incorporated, Defendant. 
I 
1
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BILL 0~, EXCEPTIONS to. 5. .. 
Be it remembered that after the jury had returned with · 
their verdict, argument having been made.jl y H. Clay Midgett, 
objection to whose testimony as a material witness being 
noted in exception No. 2 and by counseU for the defendant, 
and the closing argument by Francis TJ Wheeler, Esquire, 
who appeared for the first time in the ci1 se which had been 
previously heard at length by the Honora le John Weymouth, 
finding for the plaintiff in the sum of -~ e hundred dollars 
( $500.00), defendant by counsel moved that the verdict be 
set aside as contrary to the law and evi~nce, and upon the 
further ground that the damages awarde, the plaintiff. were 
outrageously excessive, which said motio was continued ~nd 
finally heard on the 11 day of November, i38, and overruled. 
To the action of the designate judge in ov rruling the motion 
that the jury's verdict be set aside as c ntrary to the law 
and evidence and as excessive, defendant y counsel objected 
· and excepted, and here tenders its Bill of Excep-
page 108 } tions No. 5, and prays- that the ~ame may be signed -
and sealed and made a part of the record in this 
case, which is accordin_ gly done within tle time allowed fqr 
signing bills of exceptions. 
Giveu under my hand and seal this 4 da of January, 1939. 
I JAS. L. l\foliEMORE, (Seal) 
Designate Judge. 
Virginia: 
In the Circuit Court for the County of Elizabeth City. 
Brunetta Futrell, Plaintiff, 
'l). 
The Guide Publishing Company, Inc., Defendant. 
JUDGE'S CERTIFICA 
I, John Weymouth, Judge of the Circ :t Court of Eliza-
beth City County, Virginia, and as such he ·Trial Judge in 
the case of Brunetta Futrell against the Guide Publishing 
. Company, Incorporated, lately pending · said Court and 
who presided at the foregoing trial for th purpose of hear-
ing and deciding· certain preliminary mo ions on the four-
teenth {14th) day of April, 1938, having arefully examined 
the foregoing transcript of the evidence had and taken in 
said proceedings, and being· of the opinio that the same is 
86 Supreme Court of Appeals of Virginia. 
a true stenographic report of the evidence and proceedings 
had in said cause on the day last mentioned aboye, do hereby 
certify that the said foregoing transcript contains all the 
evidence and testimony introduced or reported and all the pro-
ceedings reported of the trial of the said preliminary mo-
tions; and I further certify that the attorney for the plain-
tiff had reasonable notice in writing of the time and place 
when said record of testimony and other incidents of the 
trial would be tendered .and presented as the defendant's 
, certificate of exceptions of the undersigned for 
page 109 r verification; and the same is signed, sealed, and 
. certified as part of the record in this case by the 
defendant's certificate of exceptions No. 6., which is done 
within the time prescribed by law. 
Giwm under my .hand and seal this ninth d:ay of January, 
1939. 
JOHN WEYMOUTH, Judge. 
page 110 ~ In the Clerk's Office o·f the Circuit Court . of 
Elizabeth City County, Virginia, February 25th, 
A. D.1939. 
I, R. E. Wilson, Clerk of the Circuit Court of Elizabeth 
City County, Virginia, do hereby certify that the foregoing 
is a perfect transcript of the record of the notice of Motion 
for Judgment heretofore pending in this Oourt between 
Brunetta }l"'utrell, Plaintiff, and The Guide Publishing Com-
pany, Incorporated, Defendant, as the same now appears 
from the original papers and records on file in my office. 
I further certify that the notice re.quired by law to be given 
by the appellant to appellee, upon application made to me 
for a transcript of the record has been duly given; is filed 
among the original papers in this office and is copied in this 
record. 
And I further certify that a bond in the penalty of One 
Thousand ($1,000.00) dollars, with approved security, con-
ditioned according to law was entered into as required by 
this Court. · 
Given under my hand this 25th day of February, A. D. 
1939. · 
R.E. WILSON 
Clerk of the Circuit Court of Elizabeth 
City County, Virginia. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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